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QUESTIONS PRESENTED 


1. Whether the Tax Court erred in holding, purportedly in reli- 
ance upon Berliner v. District of Columbia, 103 U.S. App. D.C.:351, 
258 F. 2d 651 (1958), that an estate's tax basis for stock which it 
acquired from decedent in a corporation which was subsequently 


liquidated and dissolved must be disregarded in determining the extent 


to which the estate derived gain, profit or income from the liquidating 


dividend. 

2. Whether, if the Tax Court properly held that the estate was 
required to include in its gross income as a dividend the entire accumu- 
lated earnings of the liquidated corporation regardless of the fact that 
part of this amount was a recoupment of the basis for its stock, it erred 
in refusing to allow the estate to offset against this income the amount by 
which its basis for the cancelled stock exceeded the non-dividend portion 


of the liquidating distribution. 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATUTES INVOLVED 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 

I. Preliminary Statement 
Il. A Stockholder Who Receives a Distribution in 

Liquidation and Dissolution of a Corporation is 
Entitled To Recover the Cost or Other Basis of 
His Stock Before Being Subjected to Income Tax; 
Only the Excess over the Basis is Taxable 
Income to the Extent of the Accumulated alee 
of the Corporation . ‘3 


Ul. The Estate Was Entitled to Offset the Loss Which 
It Sustained on the Disposition of Its Stock 


CONCLUSION 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,256 


ESTATE OF MIGIEL JOHN ULINE, Deceased, — 
M. ULINE PRATT and ELIZABETH R. STINE, Executrices, 


Petitioners, 


DISTRICT OF COLUMBIA, 


Respondent. 


Petition to Review Decision of the District 
of Columbia Tax Court 


BRIEF FOR PETITIONERS 


JURISDICTONAL STATEMENT 


On April 11, 1963, pursuant to Section 47-1598 of the District of 
Columbia Code (1961 Ed.), petitioners filed an appeal in the District of 
Columbia Tax Court from an assessment dated January 14, 1963 of a 
deficiency in income taxes against the Estate of Migiel J. Uline, of 
which petitioners are executrices. The tax was paid by the: Estate on 
January 29, 1963 and refund was sought in the Tax Court. (J.A. 7.) 
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The decision of the District of Columbia Tax Court of which review 
is sought was rendered on September 30, 1963 (J.A. 44). A petition to 
review that decision was filed in the Tax Court on October 24, 1963 
(J.A. 44). Jurisdiction of this Court is invoked under Section 47-2404, 
District of Columbia Code (1961 Ed.). 


STATEMENT OF THE CASE 


A deficiency was assessed against the estate of Migiel John Uline, 
deceased, for District of Columbia income taxes for the calendar year 
1960 in the amount of $31,805.03 (plus interest of $3,339.55). Petitioners, 
executrices of the estate, paid the deficiency and sued for refund in the 
District of Columbia Tax Court. This appeal is taken from the adverse 
decision of the Tax Court in so far as it held that amounts received by the 
estate as distributions in complete liquidation of a corporation in which it 
held stock were includible in the gross income of the estate to the full 
extent of the corporate surplus, and that the estate's basis for the stock 


was irrelevant. i 


The facts with respect to the issue on this appeal are undisputed. 
As stipulated by the parties and found by the Tax Court, they are as 


follows: 


M. J. Uline Company, an Ohio corporation, was engaged for many 


years in the manufacture and sale of ice and the operation of an arena in 


TS 


5 The case below included a second issue which dealt with the tax treatment of 
certain withdrawals made by the decedent from the corporation. The Tax Court's 
decision adverse to petitioners on that issue is not being challenged in this appeal. 


Although the record does not contain a breakdown of the deficiency of $31,805.03 
and interest as between the two issues, in view of the fact that $555,591.82 of addi- 
tional income was asserted with respect to the issue on which review is sought and 
only $80,508.69 with respect to the other issue, it is apparent that the major 
portion of the deficiency is being challenged in this appeal. 
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the District of Columbia (J.A. 8). The corporation had been organized by 


Migiel John Uline. At the time of his death on February 22, 1958, he was 
the owner of all its outstanding capital stock (J.A. 35). 


On December 16, 1959, the Board of Directors saopted: a plan of 
complete liquidation and dissolution of the corporation, pursuant to which 
they undertook to sell the businesses in which the corporation was engaged 

and to distribute the proceeds (after payment of corporate liabilities) to 
the estate in cancellation and redemption of the stock held by the estate 
(J. A 8, 37). Accordingly, a contract to sell all the tangible assets used 
in the businesses to Uline, Inc., a new corporation organized by a Mr. 
Harry Lynn, was entered into on December 16, 1959 (J.A. 8). The pur- 
chase price of $725,000 was payable partly in cash and partly in notes due 
over a 12-year period (J.A. 9). The sale was consummated on December 
31, 1959 (J.A. 8). | 


On May 3, 1960, a partial liquidating distribution was made by 
M. J. Uline Company to Mr. Uline's estate (J.A. 9). A final liquidating 
distribution was made on December 14, 1960, at which time petitioners 
surrendered for cancellation the certificates held by them representing 
1053 shares of stock comprising all the capital stock of the corporation 
(J.A. 9, 10). On December 28, 1960, a certificate of dissolution of M. J. 
Uline Company was filed with the Secretary of State of Ohio, thereby 
completing dissolution of the corporation (J.A. 11). 


The total liquidating distribution which aggregated $589, 836.47 
consisted of the following items (J. A. 10): 
May 3, 1960 distribution: 


Cash $183,000.00 
Less Real Estate Tax 
Deposit 2,746.04 


—— 


Net Cash Distribution $180,253.96 
Balance Due on Notes of 

Uline, Inc.” 445,130.86 
Net Distribution of May 

3, 1960 $625, 384.82 


December 14, 1960 Distribution: 


Cash $ 70,747.97 
By Payment 

of Estate 

Obligation 

to Ernst & 

Ernst 325.00 
Total Dis- 

tribution $ 71,072.97 


Less Corporate Liabilities Assumed by Estate: 


1960 Federal 

and D.C. Income 

and Franchise 

Taxes $ 2,508.74 
1959 and 1958 

Federal and 

D.C. tax defi- 

ciencies 3,894.73 
Acct. Payable- 

Clock Repair 217.85 

$ 6,621.32 


Net Distribution of December 14, 1960 ; 64,451.65 
Total Net Distribution . z 


In its District of Columbia income tax return which they filed on 
behalf of the estate for the year ended December 31, 1960, petitioners 
reported $32,764.47 as income derived from dividends by virtue of the 
liquidating distribution (J.A. 5,11). This amount represented the corpora- 
tion's earned surplus to the extent of the difference between the total net 
distribution of $689,836.47, and $657,072.00, the fair market value of the 
company's stock as of February 22, 1958 (the date of Mr. Uline's death) 


7 It was stipulated by the parties below that the fair market value of these notes 
on May 3, 1960, was the balance due on the notes on that date. 
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as finally determined for federal estate tax purposes (J.A. 11,' 38)3 


The District of Columbia taxing authorities assessed a deficiency 
of income tax against the estate based upon their determination that 
instead of the $32,764.47 figure reported as the income received from the 
liquidating distributions, the correct amount was $588,355.82 (J.A. 38). 
The latter figure reflects the full amount of the earned surplus of the M. 
J. Uline Company as of December 14, 1960 (J. A. 10, 38). Prior to 
adjustments to reflect the liquidating distributions of May 3, 1960, and 
December 14, 1960, the capital account and earned surplus account on 
the books of M. J. Uline Company as of December 14, 1960, the date of 
final liquidation, were as follows (J. A. 10): | 


Capital $105,300.00 
Earned Surplus 588,355.82 
Total $693,655.82 


The difference between this total of $693,655.82 and the total net distribu- 


tion of $689,836.47, as set forth above, is $3,819.35, which is attributable 
to the following (J. A. 11): 


Liabilities of Corporation assumed by estate but no 
reflected on the books of the Corporation: 


1959 and 1958 tax deficiencies 
of corporation $3,894.73 

Accounts payable - Clock 
repair 217.85 
$4,112.58 


Assets distributed but not reflected as dis- 
tribution on books of Corporation: 


Cash - Riggs-Payroll 
Acct. $ 247.66 
Riggs-Regular Acct. | 45.03 
292.69 
$3,819.89 


Minus: Discrepancy in balance of Uline, Inc. 
notes 


eee 


3 This was the highest valuation placed by the United States or by any 
authorized taxing state or territory upon the transfer of the stock to the estate. 
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The asserted deficiency which was upheld by the Tax Court was 
based upon the taxing authorities’ determination that the gross income 
attributable to the estate from the liquidating distributions was the total 
amount distributed to the estate in the liquidation, less only $105,000, 
the amount originally paid into the corporation as capital by Migiel J. 
Uline (J. A. 35, 43). 


STATUTES INVOLVED 


The District of Columbia Income and Franchise Tax Act of 1947, as 
amended: 61 Stat. 328, Ch. 258 -- District of Columbia Code (1961 Ed.) 


§ 47-1551 c. General Definitions. 


For the purposes of this subchapter and wherever appearing 
herein, unless otherwise required by the context - 


{m) The word dividend” means any distribution made by a cor- 
poration (domestic or foreign) to its stockholders or members, out of its 
earnings, profits, or surplus (other than paid-in surplus), whenever 
earned by the corporation and whether made in cash or any other property 
(other than stock of the same class in the corporation if the recipient of 
such stock dividend has neither received nor exercised an option to 
receive such dividend in cash or in property other than stock instead of 
stock) and whether distributed prior to, during, upon, or after liquidation 
or dissolution of the corporation: Provided, however, That in the case of 
any dividend which is distributed other than in cash or stock in the same 
class in the corporation and not exempted from tax under this subchapter, 
the basis of tax to the recipient thereof shall be the market value of such 
property at the time of such distribution: And provided, however, That 


7 n 
the word "dividend" shall not include any dividend paid by a mutual life 


insurance company to its shareholders. 


$ 47-1557a. Gross income and exclusions therefrom. 


§ 47-1557a. Gross income an’ 


(a) The words "gross income" include gains, profits, and income 
derived from salaries, wages, Or compensation for personal services of 
whatever kind and in whatever form paid, including salaries, wages, and 
compensation paid by the United States to its officers and employees to 
the extent the same is not exempt under this subchapter, or income 
derived from any trade or business or sales or dealings in property, 
whether real or personal, other than capital assets as defined in this 
subchapter, growing out of the ownership, or sale of, or interest in, such 
property; also from rent, royalties, interest, dividends, securities, or 
transactions of any trade or business carried on for gain or profit, or 


gains or profits, and income derived from any source whatever. 


(b) The words "gross income" shall not include the following: 


* * * 


(3) Gifts, bequests, and devises. - The value of property 
acquired by gift, devise, or inheritance (but the income from such property 
shall be included in gross income). 


* * * 

(11) Capital gains. - Gains from the sale or exchange of any 
capital assets as defined in this subchapter. 
§ 47-1557b. Deductions. 


(a) Deductions allowed. - The following deductions shall be 


allowed from gross income in computing net income: 
* bd 


(4) Losses. - Losses sustained during the taxable year and 


not compensated for by insurance or otherwise - 
* * * 


(B) if incurred in any transaction entered into for the produc- 
tion or collection of income subject to tax under this subchapter, or for 
the management, conservation, or maintenance of property held for the 
production of income subject to tax under this subchapter, though not 


connected with any trade or business; 


(b) Deductions not allowed. - In computing net income, no 
deductions shall be allowed in any case for - 


* * 


(6) Capital losses. - Losses from the sale or exchange of any 


capital asset as defined in this subchapter. 


§$ 47-1583. Basis for determining gain or loss. 

The basis for determining the gain or loss from the sale, 
exchange, or other disposition of property shall be the cost of such 
property, except that - 


x 


(b) In respect of any real or tangible property acquired after 
December 31, 1938, the cost thereof shall be adjusted as follows: 


* * * 


(3) In the case of property (including intangible personal 
property) acquired by gift or inheritance, where the transfer thereof to 
the taxpayer was subject to tax by the United States or by any jurisdiction 
in which the property had a taxable situs at that time, the basis of the 
property so acquired shall be the highest valuation then placed upon such 
transfer by the United States or by any authorized taxing State or Terri- 
tory thereof. If such transfer of the property was not subject to the 
aforesaid transfer tax, the base shall be the fair market value of such 
property at the time acquired. For the purpose of this subsection, the 
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time such inherited property was acquired shall be the date of death of 
the decedent. The basis herein provided for shall be subject to the 


appropriate adjustment or adjustments defined in subsection (b) of this 


section. 
STATEMENT OF POINTS 


1. The Tax Court erred in holding, purportedly in reliance upon 
Berliner v. District of Columbia, 103 U.S. App. D.C. 351, 258° 'F. 2d 651 
(1958), that an estate's tax basis for stock which it acquired from decedent 
in a corporation which was subsequently liquidated and dissolved must be 
disregarded in determining the extent to which the estate derived gain, 
profit or income from the liquidating dividend. | 


2. If the estate was required to treat as income the entire cor- 
porate surplus of the liquidating corporation, even though part of this 
amount was a recoupment of the estate's basis for the cancelled stock, 
the Tax Court erred in refusing to allow the estate to offset against this 
income the amount by which its basis for the stock exceeded the non-divi- 


dend portion of the liquidating distribution. 
SUMMARY OF ARGUMENT 


I. This Court's Berliner decision was misconstrued by the court 
below as requiring the harsh result reached in this case. Correctly 
applied, Berliner supports our contention that only that portion of the 
aggregate distributions received by the estate which exceeded its basis 
for the stock which it surrendered in the dissolution was taxable asa 
dividend (includible in its gross income) to the extent of the corporation's 
accumulated earnings. 


In Berliner, the taxpayers were original gccenciaere of the 
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corporation and the basis for the stock which they surrendered was the 
same as the amounts which they had originally paid into the corporation. 
Thus, the entire corporate surplus which they received in liquidation of 
the corporation was held includible in their gross income as dividends. 

It frequently happens, however, that basis of stock is substantially 

higher than paid-in capital of a corporation. This is particularly so when, 
as here, stock has been transferred by sale, bequest, or otherwise during 
the corporation's lifetime. This Court did not intend to include liquidating 
distributions in the income of the recipient to the full extent of the cor- 
porate surplus irrespective of the fact that the cost or other basis of the 
stock surrendered in the transaction may be much higher than the amount of 
paid-in capital. 

Absurd consequences which flow from disregarding a recipient's 
basis are not required by the taxing statute or any judicial decision. 
Moreover, they conflict with fundamental concepts of income and realiza- 
tion of income. The statute is explicit that only gain, profit, or income 
derived from a dividend is includible in gross income. Where, as in the 
case at bar, the recipient's entire interest in the corporation is closed out 
in the same transaction by which it receives the distribution in liquidation, 
it is taxable on the proceeds only if it recoups its tax basis; in short, 


only to the extent that it derives a profit on its investment. 


Clearly Congress did not intend to impose estate and inheritance 
taxes based upon the fair market value of stock which an estate acquires 
from a decedent - which then becomes its basis for the stock - and then 
subject the estate to ordinary income taxes on amounts received in return 


for giving up that interest. It frequently happens that an estate must 


liquidate a corporation, the stock of which it acquired from a decedent, 


in order to obtain the necessary funds with which to pay estate and 


inheritance taxes. By providing a "stepped-up" basis for property acquired 
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from a decedent, Congress assured taxpayers that no part of the value of 


the property would be included in gross income. The decision below has 


nullified that assurance. 


Il. The only way in which the holding below that the entire cor- 
porate surplus constitutes dividend income to the estate can be accomo- 
dated with Constitutional requirements, with Congressional intent and 
with fundamental fairness, is to permit the estate to offset against this 
gross income the loss which it incurred in the disposition of the stock. 
This method - which the Tax Court rejected sub silentio - is fully sup- 
ported by decisions and regulations applying the Revenue Act of 1921, 
upon which the present District of Columbia provisions for taxing 
liquidating distributions were patterned. These precedents which, as this 
Court has stated, are particularly significant in construing the District 
of Columbia statute, have uniformly permitted the difference between the 
basis for the stock and the non-dividend portion of the distribution to be 


offset against the dividend income. 


Either the method of allowing a loss deduction or the method of 
excluding from gross income the portion of amounts received! in the 
liquidation which did not exceed the estate's basis for its stock carry the 
same ultimate consequence with respect to the tax effect of the liquidating 
distribution. That is, the tax computed and paid by the estate on the 
amounts which it received in the liquidation and dissolution of the corpora- 
tion was correct under either method. The deficiency asserted has no 


sound legal basis, and the decision below should, therefore, be set aside. 


ARGUMENT 


L. Preliminary Statement 


The issue in this case is whether Berliner v. District of Columbia * 


4 
103 U.S. App. D.C. 351, 258 F. 2d 651 (1958), cert. den. 357 U.S. 937 (1958). 
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means, as the Tax Court held, that amounts received in complete liquida- 
tion of a corporation are taxable income to the stockholder-recipient as 
a dividend to the extent of the corporation's accumulated earnings without 
regard to the stockholder’s cost or other basis for the stock; or, does it 
mean, as petitioners contend, that only that portion of the aggregate amounts 
received in the distribution which exceeds the cost or other basis of the stock 
is taxable as a dividend to the extent of the corporation's accumulated 
earnings. 

The Tax Court misconceived the essential thrust of our position 


for it proceeded on the erroneous premise that: 


"What the petitioner is asking, or that upon which it is 
insisting, is the same tax treatment by the assessing 
authority of the District as is provided in the Internal 
Revenue Code in respect of amounts received from or 
in connection with the dissolution of a corporation; in 
other words, that the amount received in excess of the 
basis, original or adjusted or stepped-up, of the tax- 
payer’s stock be considered capital gain.” (J. A. 39) 


The contention mistakenly attributed to us by the Tax Court was 


buried in Berliner, and we are not attempting to resurrect it. We fully 


appreciated that the receipt of a distribution in liquidation has different 
tax consequences under District of Columbia law than under the Internal 
Revenue Code.> The point at issue was not whether amounts received in 
the liquidating distribution constitute dividends as distinguished from pro- 
ceeds of an exchange in a capital transaction, but rather whether the 
estate was entitled to recoup the basis for its stock before it was charge- 
able with having received dividend income to the extent of the corporate 


earnings. At no time did petitioners attempt to challenge the principle 


5 as the Court in Berliner noted, the Revenue Acts of 1918 and 1924, as well as 
all subsequent acts, including the present Internal Revenue Code, provide that 
amounts distributed in complete liquidation shall be treated as in full payment in 
exchange for the stock. This was not the case under the Revenue Acts of 1916, 1917 
and 1921, upon which Congress patterned the District of Columbia's taxing statute 
with respect to the treatment of liquidating distributions. 
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that, upon recovery of the basis, the excess (i.e., the aggregate amount 
received in the distribution less the estate's basis for that stock) was 


taxable income as a dividend and not a non-taxable capital gain.® 


The precise question in the Berliner case, which was articulated 
at the outset of the opinion, was "Whether amounts distributed in complete 
liquidation of a corporation, to the extent that those amounts exceed the 
cost of the stock and represent corporate earnings, are properly includible 
in the stockholders’ gross income as a dividend under Section 47-1551¢(m) 
of the District of Columbia Code (1951)." 7 The taxpayers were allowed 
in Berliner to recoup the cost of their stock and the Court was concerned 
only with the proper classification of the excess amount received in the 
distribution. It determined that the excess was taxable dividend income 
and not, as petitioners in that case contended, non-taxable proceeds of 


the exchange of a capital asset. 


Since the shareholders in the Berliner case had acquired their 


interests at the inception of the corporation and, therefore, the basis for 
the stock which they surrendered was equivalent to the paid-in capital of 
the corporation, the entire corporate surplus was held to be includible 

in the shareholders’ gross income as dividends. The Court below applied 
this holding to the case at bar involving a different situation in which the 
basis of the stock was substantially higher than the paid-in capital of the 
corporation -- a situation, incidentally, which frequently, if not usually, 
obtains where stock has been transferred, by sale, bequest or otherwise, 


i In the income tax return which was filed by petitioners, the sum of $32,764.47 
(representing the difference between the distributions in liquidation and the estate's 
basis for the stock) was specifically reported as ordinary, dividend income, subject 
to tax, and not as a capital gain. (J.A. 33) 


a 403 U.S. App. D.C. at p. 352; 258 F. 2d at p. 652 (Emphasis added). As Judge 
Danaher pointed out in his dissenting opinion (on a ground not pertinent here): "I am 
confident my colleagues will not wish to be understood as saying that ‘a ‘dividend,’ as 
they define it, will result in taxability as though upon income if a stockholder takes 
a loss when a corporation upon liquidation returns less than his invested capital." 
103 U.S. App. D.C. at p. 359, n. 9; 258 F. 2d at p. 659, n. 9. 
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during a corporation's lifetime — and held that the recipient of the 
liquidating distribution received ordinary income to the full extent of 
the corporation's earned surplus. 


We submit that in applying Berliner woodenly to a significantly 


different factual situation, the Tax Court reached an unsound result. Our 
position is two-pronged: A. The statute does not purport to tax dividends 


per se but only income, gain or profits derived from dividends; thus, a 


shareholder who received a distribution in liquidation and dissolution is 
not chargeable with income until he recoups the basis of the stock which 
is cancelled in the transaction. B. If, as the Tax Court held, the entire 
amount of the distribution is includible in the estate's gross income to 
the full extent of the corporation’s accumulated earnings, regardless of 
the estate’s basis for its cancelled stock, it was entitled to offset against 
this amount the loss which it sustained in the disposition of the stock. 


A Stocxnolder Who Receives a Distribution in 
Liquidation and Dissolution of a Corporation Is 
Entitled To Recover the Cost or Other Basis of 
His Stock before Being Subjected To Income Tax, 
Only the Excess over the Basis Is Taxable Income 
to the Extent of the Accumulated Earnings of the 


a a eee 

The result reached by the Tax Court contravenes Congressional 
intent as expressed in the District of Columbia taxing statute and is at 
variance with fundamental concepts relating to realization of income. 
Concededly, Section 47-1551c(m) of the District of Columbia Code (1961 Ed.) 
which defines "dividend" as including any distribution out of corporate 
earnings "whether distributed prior to, during, upon, or after liquidation 
or dissolution of the corporation” is sufficiently comprehensive to embrace 
a liquidating dividend as well as a dividend declared and paid by a going 
business. It does not, however, delineate the portion of the dividend so 


defined which is includible in gross income. The governing provision on 
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that point is Section 47-1557a(a) which states that "gains, profits and 
income derived from" dividends and other specif ied and unspecified 
sources are includible in gross income. In short, the taxability vel non 
of a liquidating distribution is not resolved merely by ascertaining that 
the distribution represents corporate earnings and hence is a dividend; 
it is necessary to go further and determine whether, in view of the 
recipient's basis for the stock which was cancelled in liquidation and 
dissolution, he derived gains, profit or income by receipt of the liquida- 


ting ''dividend." 


In the case of an ordinary dividend paid by a going business, the 


shareholder continues to maintain his proportionate interest in the cor- 


poration and receives something in addition to that interest by way of the 


dividend. Whether or not the value of his interest will ultimately be 
affected by the corporation's distribution of corporate earnings in the 
form of a dividend is conjectural at the time the dividend is received. 
Stated differently, the impact which the dividend has upon his interest in 
the corporation will not be fully realized by him until he disposes of his 
stock. Under these circumstances, it has been deemed fair, consistently 
with our annual system of accounting for tax purposes, to treat the 
dividend as income when received and to defer recognition of the tax 
impact of the dividend upon his investment until such time as the share- 


holder effectuates a closed transaction involving his investment. 


In contrast, a dividend paid to a shareholder in complete liquida- 
tion and dissolution involves an immediate quid pro quo on the part of the 
recipient. The latter's entire interest in the corporation is surrendered 
in a closed transaction. There is thus a taxable event — a closed trans- 
action — so that the amounts received by the taxpayer in liquidation can 
be placed in juxtaposition with the basis for the stock which he surrenders 


in the dissolution of the corporation. To the extent that the amounts 
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received exceed the basis for the stock, gain is recognized, of course, and 
under the District of Columbia statute, that gain is treated — not asa 
gain from the exchange of stock, as under Federal law — but as ordinary 
income to the extent of the accumulated earnings of the corporation. In 
reporting as $32,764.47 the amount of dividends includible in the estate's 
gross income, petitioners followed this procedure precisely. We submit 
that they acted fully in accord with both reason and authority. 


The District of Columbia taxing statute did not undertake to con- 
vert what is not income into income. Substance must be ascribed to the 
words "gains, profits and income derived from” in Section 47-1 557a(a) 
and the meaning of income is". . . to be gathered from the implicit 


assumptions of its use in common speech.” § 


The Berliner opinion was written by Judge Washington. In his 
recent opinion in District of Columbia v. Goldman, No. 17,352, decided 
December 26, 1963 (in which he dissented on a point not pertinent here), 
he stated that ’ . . . after the stockholder’s investment in the corporation 
has been returned to him tax free, the profits on his investment are tax- 
able as thereafter received, whether or not they be ‘dividends.'"? 
Conversely, we submit, unless the taxpayer has derived a profit on his 
investment he should not be taxed on the liquidating distribution. For, 
as Judge Washington pointed out, ‘Were it not income Congress would be 
powerless to treat it as gain subject to income tax under the Sixteenth 
Amendment." 1° 


8 Judge Learned Hand in United States v. Oregon-Washington R. & Nav. Co., 
251 Fed. 211, 212 (2d Cir. 1918). This precept is also apparent from the Supreme 


Court's decision in Commissioner of Internal Revenue v. Wilcox, 327 U.S. 404, 407 
(1946) in which it stated that "the very essence of taxable income, as that concept 
is used in Section 22(a) [of the Internal Revenue Code of 1939, the equivalent of Sec- 
tion 47-1557a(a) of the District of Columbia Code, defining gross income] is the 
accrual of some gain, profit or benefit to the taxpayer." Cf. Goodrich v. Edwards, 
255 U.S. 527 (1921); Walsh v. Brewster, 255 U.S. 536 (1921). 


° Slip opinion, p. 9. 


10 Slip opinion, p. 10, n. 5. 
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It may be added that the taxation of the proceeds of a liquidation 
to a shareholder who has derived no gain or profit from the distribution 
is also outside of the bounds of due process and hence violative of the 
Fifth Amendment!! Constitutional limitations were obviated in Berliner 
by the fact that the proceeds of the liquidation which were taxed as 
dividends were clearly gain or profit to the recipients in their entirety. 
As this Court stated, 103 U.S. App. D.C. 351, 355, 258 F. 2d 651, 655 
(1958): ) 


"In respect of the taxpayers here the [Constitutional] argument 
overlooks the fact that the distributions not only returned to 
them their capital investments in full but also a substantial 
additional amount as a gain or profit. The question is whether 
the Fifth Amendment permits Congress to tax this profit as 
dividend income, when it also represented a distribution of 
corporate earnings. The courts have frequently recognized 
that a distribution of earnings in liquidation may rationally 

be treated as a dividend as well as an exchange. It was con- 
stitutionally open to Congress to elect to tax the profit as a 
dividend for purposes of the District tax, ..." [Emphasis 
added]. 


The position of the court below is that the taxing authorities need 
look only to the classification of the distribution in a éorooraticn's hands 
(to determine whether or not it was out of earnings) and may’ disregard 
the stockholder's basis!2 This is in contrast to the view of Judge 
Washington in the Goldman case, supra, in which he stated: 


"(T]he nature or classification in the corporation's hands of 
the amounts distributed is irrelevant for our purposes. We 
are required to determine their proper nature or classifica- 
tion fron the stockholder's standpoint, once he has received 
them." 


11 The Fifth Amendment to the United States Constitution applies, of course, to 
Congress in legislating for the District of Columbia. Wight v. Davidson, 181 U.S. 
371, 21 Sup. Ct. 616 (1901). 


12 Cf. Dinkin v. District of Columbia, D.C. Tax Court, decided July 7, 1961, CCH 
D.C. Tax Service, par. 200-002. 


18 Slip opinion, p. 9. 
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The unconscionable results which would follow adoption of the Tax 
Court's view may be illustrated by the following example: 
A, the sole stockholder of a corporation which has a paid-in 
capital of $5,000 and an earned surplus of $15,000 — which 
are reflected in assets worth $20,000 — sells his stock to 
B for $20,000. In subsequent years, the assets decline in 
value and are sold by B for $15,000 in cash, which is then 
distributed in liquidation to B. Under the Tax Court's 
construétion, B would have to pay a tax on $15,000 of divi- 
dend income even though the total amounts which he re- 
ceived from the corporation were $5,000 less than his 


investment in the corporation's stock. 


The absurd result which flows from disregarding the stockholder 
in determining whether he has derived income from a liquidating dividend 
is reached only by failing to heed the Supreme Court's admonition in 


United States v. Kirby, 74 U.S. 482, 486 (1869) that "All laws should 
receive a sensible construction. General terms should be so limited in 


their application as not to lead to injustice, oppression, or an absurd con- 
sequence.” This principle guided the court in Hyman v. District of Co- 
lumbia, 101 U.S. App. D.C. 179, 181, 247 F. 2d 585, 587 (1957). 


The basis which the estate was entitled to recoup was the fair 
market value of the stock at the time of the decedent's death. Section 
47-1583(b)(3) of the District of Columbia Code (1961 Ed.) provides that: 


In the case of property (including intangible personal property) 
acquired by gift or inheritance, where the transfer thereof ,to 
the taxpayer was subject to tax by the United States or by any 
jurisdiction in which the property had a taxable situs at that 
time, the basis of the property so acquired shall be the 

highest valuation then placed upon such transfer by the 

United States or by any authorized taxing state or territory 
thereof." 
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The Tax Court regarded the basis provision as irrelevant in that 
it relates to the "sale, exchange or other disposition" of assets and, 
according to the Tax Court, Berliner holds that none of these transactions 
occur when a corporation is dissolved and its assets distributed to the 
stockholders. This, we submit, is an unwarranted extension of Berliner. 
While Berliner stated that the proceeds of a distribution in liquidation 
are not to be treated the same as proceeds from a sale or exchange of a 
capital asset, at no point did it purport to negative the obvious fact that 


there was a disposition of the stock when it was surrendered for cancel- 


lation. 


In summary, the fair market value of the decedent's stock at his 
death — which was actually the amount upon which the estate paid inheri- 
tance and estate taxes — constituted the estate's basis for the stock, not 
only for the purpose of determining the amount of capital gain in situations 
where capital gain treatment is proper, but also for the purpose of 
determining the amount of ordinary income when the transaction results 


in ordinary income, as in the instant case. 


The unsoundness of the Tax Court's decision is apparent also from 


a consideration of Section 47-1 557a(b)(3), District of Columbia Code 
(1961 Ed.) which provides: | 


(b) The words "gross income" shall not include the following: 


* * * 


(3) Gifts, bequests, and devises - The value of property 
acquired by gift, bequest, devise, or inheritance (but the 
income from such property shall be included iin gross 
income). 
In Hatch v. Commissioner of Internal Revenue, 190 F. 2d 254, 256 (2d 
Cir. 1951), the taxpayer acquired as widow and sole legatee of her deceased 


husband, a contract obligation of a corporation to pay the decedent's estate 
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$30,000 per year for 10 years from date of death. For Federal estate 
tax purposes, the contract was valued at $243,326.70, as of the date of the 
decedent’s death. Although holding that any payments received by the 
taxpayer in excess of the estate tax valuation constituted income to her, 
the court recognized that the value of the bequest was excluded from 
income taxation by Section 22(b)(3) of the Internal Revenue Code of 1939, 
the equivalent af Section 47-1557a(b)(3) of the District of Columbia Code, 
supra. The “value” of the property which is excluded from gross income 
by Section 47-1557a(b)(3) is equal to its basis determined under Section 
47-1583(b)(3). In the Hatch case, the sections of the Internal Revenue 
Code of 1939 which were involved were almost identical to the pertinent 
sect ions of the District Code. No sound reason is apparent why Congress 
should have intended the result to be different under the District statute 
from the result under the Federal statute at a time when the provisions 


of each were almost identical to one another. 


The Hatch decision follows Burnet v. Logan, 283 U.S. 404 (1931). 
In that case, the taxpayer’s mother had sold her stock in Andrews & 
Hitchcock Iron Company to Youngstown Sheet & Tube Company in con- 


sideration of annual payments based upon annual extraction of iron ore 
from mines owned by Andrews. Upon her mother's death, the taxpayer 
acquired one-half of her mother’s right to receive the annual payments. 
The value of the taxpayer's interest so acquired was $277,000 at the 

time of her mother’s death. The Supreme Court held that no part of the 
annual payments received by the taxpayer was includible in her income 
until the amount received exceeded $277,000. As the Court stated, supra, 
at p. 414: 


"If a sum equal to the value thus ascertained had been invested 
in an annuity contract, payments thereunder would have been free 
from income tax until the owner had recouped his capital invest- 
ment. We think a like rule should be applied here. The statute 
[providing that the value of property acquired from a decedent 
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was to be excluded from gross income and exempt from 

income tax] definitely excepts bequests from receipts which 

go to make up taxable income.” 

Section 47-1557a(b)(3), supra, explicitly states that the value of 
property acquired from a decedent shall be excluded from gross income. 
If the estate is required to include all amounts received in the liquidation 
of the corporation in its gross income without regard to the value (i.e., 
basis) of the stock acquired from the decedent, such value will in practi- 
cal effect often be subjected to income taxes, notwithstanding the provisions 
of the statute. It is commonplace for estates to find themselves ina 
position where, in order to have funds with which to pay estate and 
inheritance taxes, they have to liquidate corporations, the stock of which 
has been acquired from the decedent. Congress did not intend the value 
of such property to be taxed as income when it was also subjected to 
estate and inheritance taxes. By providing a "stepped-up basis” for 
property acquired from a decedent, Congress assured taxpayers that no 
part of the value of the property transferred by death and subject to 


inheritance and estate taxes would be included in gross income. 


II The Estate Was Entitled To Offset the Loss Which 
It Sustained on the Disposition of Its Stock. 


Up to this point, our approach has been that only the portion of the 
liquidating dividend which exceeded the estate's basis for its stock was 
includible in its gross income. If, however, the liquidating distribution 
to the full extent of the corporation's earnings was includible in gross 
income, as the Tax Court held, the balance of the distribution, which 
represented a return of capital, was considerably less than the estate's 
basis for the stock. Thus, a loss was incurred in the disposition of the 
stock and, we submit, the estate was entitled to apply that loss to offset 


dividend income to the extent of the loss. As the Court in Commissioner 
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of Internal Revenue v. Sansome, 60 F. 2d 931, 932 (2d Cir. 1932) pointed 
out: the taxpayer "gets his quid pro quo in the closing transaction... 


the dice are not loaded against him." 


This Court noted in Berliner that decisions under the Revenue Act 
of 1921, upon which the present District of Columbia Code provisions for 
taxing liquidating distributions were patterned, are particularly signifi- 
cant in interpreting the District of Columbia statute. The 1921 Act has 
uniformly been construed as permitting the difference between the basis for 
the stock and the non-dividend portion of the distribution to be offset 
against the dividend income. It has been recognized, under the 1921 Act, 
that the taxpayer may realize both a taxable gain and a deductible loss on 
the liquidating distribution if he surrenders his stock in the same year as 


he receives the dividend. 


Hamilton Woolen Co., 21 B.T.A. 334 (1930) is a typical case in 


point. It held that, to the extent that the cost of the stock to the distributee 
{not an original stockholder) exceeded the balance of the distribution, he 
was entitled to a loss deduction. This principle was applied in McCaughn 
v. McCahan, 39 F. 2d 3, 4 (3d Cir. 1930); Eric A. Pearson, 16 B.T.A. 1405 
(1929). In none of the cases involving an application of the 1921 Act was 
the taxpayer required to include the entire amount of the liquidating 
dividend in his income except where the aggregate amounts distributed in 
liquidation exceeded the basis of the recipient's stock by at least the amount 
of the dividend. See, e.g., Frank Darrow, 8 B.T.A. 276 (1927). Alterna- 
tively, a loss deduction was allowed to the extent of the difference between 
the basis and the non-dividend portion of the distribution. 


The decisions under the 1921 Act were in line with the conclusion 
reached by the Treasury Department under that Act, to wit: 


"Article 1545. Distributions in Liquidation - Where a cor- 
poration distributes all of its property in complete liquida- 
tion or dissolution, the gain realized by the stockholder from 


23 


the transaction, computed under Sec. 202 is taxable 

as a dividend to the extent that it is paid out of earnings 
or profits of the corporation accumulated since February 
28, 1913. If the amount received by the stockholder in 
liquidation is less than the cost or other basis of the 
stock, a deductible loss is sustained." 14 


In permitting a loss to be taken, the Treasury, unlike the Court below 
in the present case, reached a result which is not unfair to the taxpayer. 


Magill, The Income Tax Liability of Dividends in Liquidation, 23 Mich. 


L. Rev. 565 (1925). 


Although we urged in the court below that the estate was entitled 
to an offsetting loss, the findings of fact and the opinion are completely 
silent on the point. The Court ignored Section 47-1557b(a)(4)(B) of the 
Code which provides for the deduction from gross income of all losses 
sustained during the taxable year "if incurred in any transaction entered 
into for the production or collection of income subject to tax under this 
chapter [the current Income and Franchise Tax Law]." Since a liquidating 
dividend is subject to tax as income, losses sustained in the transaction 
by which that income was produced or collected are, by the very terms of 


the statute, deductible from gross income. 


The prohibition in Section 47-1557b(b)(6) against deducting “losses 
from the sale or exchange of any capital asset" is inapplicable for, as 


Berliner held, no sale or exchange was involved in the estate's receipt of 
the liquidating distribution. Congress did not equip the taxing authorities 
with "loaded dice" so they could charge the estate with income on the theory 


that there was no sale or exchange and then disallow a loss on the theory 
that there was a sale or exchange. In disallowing losses on the sale or 
exchange of capital assets, Congress merely legislated a reciprocal 
provision to the non-recognition of capital gain under District of Columbia 


14 article 1545 of Regulations 62 (1922 Ed.) Relating to the Income Tax under the 
Revenue Act of 1921, published as Treasury Decision No. 3295 Exhphasis added). 
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law. (Section 47-1557a(b)(11)). While it may well be fair, both to 
taxpayer and the fisc, to disallow capital losses if capital gains are 
excluded from income, it is an injustice and a hardship to require the 
estate to include the liquidating dividends in its gross income to the full 
extent of the corporate surplus while at the same time disallowing the 
loss which it incurred in the transaction. The taxing statute does not 


countenance this kind of “heads I win, tails you lose” game. 


The losses sustained by the estate in this case amounted to the 
difference between its basis for the stock ($657,072.00) and the non-divi- 
dend portion of the distribution ($101,480.65). The latter amount was 
derived by subtracting the dividend income of $588,355.82, as assessed by 
the taxing authorities, from the total distribution of $689,836.47. Thus, 
if the liquidating distribution constituted income to the estate to the full 
extent of the corporate surplus, the balance of the distribution, which is 
a return of basis, is the subtrahend used in computing deductible loss. 

As stated above, this procedure was following in Pearson, McCaughn and 
and other cases under the Revenue Act of 1921 cited above. 


“Until the Revenue Act of 1924, with the exception of the 
Revenue Act of 1918, liquidating distributions were not 
accorded separate treatment, with the result that distri- 
butions even though in partial or complete liquidation were 
taxable to stockholders as dividends, exempt from normal 

tax to the extent of the earnings and profits accumulated since 
February 28, 1913, any excess being applied inst the 


basis of the stock in determining gain or loss from the 
liquidation.” 15 


By allowing the loss of $555,591.35 which the estate sustained in 
the disposition of its stock to be offset against the $588,355.82 which the 
taxing authorities have asserted is dividend income, the result is the same 


as it would be if the estate were allowed to exclude from its gross income 


15 Darrell, Corporate Liquidations and the Federal Income Tax, 89 U. Pa. L. Rev. 
907, 908 (1941). [Emphasis added]. 
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all amounts received in the liquidation of the corporation which did not 
exceed its basis for the stock. Thus, the sum of $32,764.47 which was 
reported by the estate as net income from dividends was correct and the 


deficiency was improperly imposed and collected. 


CONCLUSION 


For the foregoing reasons, the decision of the Tax Court should be 


reversed and the case remanded for computation of the amount of refund 


to which the estate is entitled on the issue involved in this appeal. 
Respectfully submitted, 


HAROLD DAVID COHEN 


Pierson, Ball & Dowd 
Of Counsel: 1000 Ring Building © 
Washington, D.C. 20036 
ROBERT B. YORTY 
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Respondent. 


DOCKET ENTRIES 


Proceedings 


Petition filed, Taxpayer, Corporation Counsel and 
Finance Officer served. Income Tax $31, 805. 03; 
Interest $3,339.53. 

Hearing set for May 20--Certificate of neniice 


Motion for continuance--Granted to June ll--Certificate 
of service. 


Motion for continuance. 


Motion--Granted--hearing continued to June 25. 
Certificate of service. 


Hearing--Henry E. Wixon, Esq., for District 
Motion for Extension of Time For Filing Petitioner's 


brief--Motion granted--Petitioner's brief due August 8-- 
Respondent's brief due August 22--Certificate of service. 


Brief of Petitioner--Certificate of service. Motion to 
correct record--Granted. 


<3. 


Proceedings 


Motion for Extension of Time within which to File Brief 
for Respondent--Granted--Certificate of service. 


Brief for Respondent--Certificate of service. 


Finginds of Fact, Opinion and Decision--Certificate of 
service. 


Petition for Review of a Decision of the District of 
Columbia Tax Court--Certificate of Service. 


Designation of Record--Certificate of service. 


[Filed April 11, 1963] 
PETITION 

The above-named Petitioner appeals from an assessment of 
taxes against it, and avers as follows: 

1. The Petitioner is an estate having its address at: c/o 
Pierson, Ball & Dowd, 1000 Ring Building, 1200 - 18th Street, N. W., 
Washington 6, D. C. 

2. The tax in controversy is an income tax for the taxable year 
ended December 31, 1960, in the amount of thirty one thousand eight 
hundred five dollars and three cents ($31,805.03), plus interest in the 
amount of three thousand three hundred thirty nine dollars and fifty 
three cents ($3,339.53). 

3. The notice of assessment (statement of taxes and interest due) 
was dated January 14, 1963, as will appear from the copy thereof attached 
hereto as Exhibit A. The tax was paid by the Petitioner on January 29, 
1963. Attached hereto as Exhibit B is the notice of deficiency and 
attached audit report upon which the tax assessment was based. 

4. The assessment of tax is based upon the following errors: 

(a) The Finance Officer erred in his determination that an 
amount equal to the surplus of the M. J. Uline Company was 
includible in the gross income of Petitioner because of the 
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distribution to Petitioner, an estate owning all of its capital 
stock, of all of the assets of the M. J. Uline Company in com- 


plete liquidation of that corporation. The Petitioner properly 
included in its gross income as a dividend the amount by which 
the proceeds of distribution -exceeded Petitioner's basis for its 
stock as determined under the provisions of Section 47-1583(b) 
(3) of the D. C. Code. Since this amount represents the only 
gain, profit or income derived by Petitioner from the distribu- 
tion, the Finance Officer erred in including in income any amount 
in excess thereof. 

(b) The Finance Officer erred in determining (1) that with- 
drawals made by the decedent, Migiel John Uline, from the 
M. J. Uline Company prior to his death constituted a debt of 
the decedent to the corporation, and (2) that there was a forgive- 
ness of indebtedness of the decedent by the M. J. Uline Company 
in 1960, which resulted in income to Petitioner. 

5. The facts upon which the Petitioner relies as the basis of 
this proceeding are as follows: 

(a) Prior to his death on February 22, 1958, the decedent, 
Migiel John Uline, owned all of the outstanding capital stock of 
the M. J. Uline Company, except for directors" qualifying shares, 
and he was the president and a director of that corporation. On 
the date of his death, the decedent held 1,053 shares of the stock 
of the corporation. The fair market value of the stock on 
February 22, 1958, as finally determined for Federal estate tax 
purposes was $624 per share for a total value of $657,072, this 
being the highest valuation then placed upon such transfer by the 
United States or by any authorized taxing state or territory 
thereof. 

(o) For a number of years prior to December, 1959, the M. 
J. Uline Company's principal business activities had been the 
manufacture and sale of ice at its ice plant at Third and M 
Streets, N. E., Washington, D. C., and the operation of its 
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arena business in the Uline Arena at the same location. 
(c) On December 16, 1959, the M. J. Uline Company adopted 


a plan of complete liquidation. Pursuant to an agreement en- 
tered into that date, the M. J. Uline Company sold all of its 
tangible assets, relating to its two principal businesses, to Uline, 
Inc., a corporation organized by Mr. Harry Lynn for the pur- 
pose of acquiring these businesses. 

(d) The sale of the assets of the M. J. Uline Company to 
Uline, Inc., was consummated on December 31, 1959. The 
principal assets involved were the arena business, the ice 
plant, and the land upon which these businesses were located. 
Also included were the machinery and equipment delivery 
equipment, office furniture, miscellaneous inventory items, 
and all other tangible personal property used by the corpora- 
tion in its ice and arena businesses. 

(e) The purchase price for the M. J. Uline Company assets 
was $725,000, of which $275,000 was paid in cash at closing 
and the balance of $450,000 was represented by the promissory 
notes of Uline, Inc., secured by a second deed of trust on the 
real estate involved in the purchase. 

(f) On May 3, 1960, the M. J. Uline Company made a liqui- 
dating distribution to the Petitioner of $183,000 in cash and 
the notes of Uline, Inc., which had been received as part of 
the purchase price for the sale of its assets. The unpaid bal- 
ance of these notes on that date was $445,130.86. Of the cash 
distributed on this date, $2,746.04 represented a real estate 
tax deposit which was required to be made by Uline, Inc., to 
the holder of the notes. 

(g) On December 14, 1960, a final liquidating distribution 
was made by the M. J. Uline Company to Petitioner of cash, in 
the amount of $70,747.97 and certain other miscellaneous assets. 
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(h) The distributions by the M. J. Uline Company to 
Petitioner were made in consideration of the surrender of the 
1,053 shares of stock of the corporation, held by Petitioner, for 
cancellation and the assumption by Petitioner of certain known 
and all contingent liabilities of the corporation. | 

(i) Assuming that the value of the Uline, Inc., notes was 
equal to their unpaid balance, the net value of the entire 
liquidating distribution to Petitioner was $689,836.47. 

(j) Without regard to the liquidating distribution, the surplus 
account on the books of the corporation at the time of the final 
liquidating distribution discloses a balance of $588,355.82. 

(k) Since the sale of assets by the corporation was pursuant 
to a plan of complete liquidation and, since such liquidation was 
accomplished within one year of the adoption of such plan, no 
gain was recognized by the corporation for Federal income tax 
purposes under Section 337 of the Internal Revenue Code of 1954. 

(1) For Federal income tax purposes, Petitioner treated the 
amounts distributed to it in the liquidation of the corporation as 
being in full payment in exchange for the stock pursuant to 
Section 331 of the Internal Revenue Code of 1954. Subtracting its 
basis for the M. J. Uline Company stock of $657,072 from the net 
proceeds of the distribution of $689,836.47, Petitioner arrived 
at a gain on the liquidation in the amount of $32,764.47, which 


was reported as long-term capital gain on petitioner's 1960 
Federal income tax return. 


(m) In computing taxable income from the liquidating distri- 
bution for District of Columbia income tax purposes, Petitioner 
also subtracted its basis for the M. J. Uline Company stock of 
$657,072 from the net proceeds of the distribution of $689,836.47, 
thereby arriving at a gain or profit from the liquidating distribu- 
tion in the amount of $32,764.47. This amount was reported on 
Petitioner's 1960 District of Columbia income tax return as in- 
come derived from dividends. 
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(n) The Finance Officer has erroneously determined that the 

amount of $555,591.82 shouldbe added to Petitioner's income for 

1960 as a liquidating dividend. This amount represents the sur- 

plus account on the books of the corporation less the $32, 764.47, 

which had been previously reported by petitioner as a liquidating 

dividend. (See Exhibit B)? 

* x * * * 

WHEREFORE, the Petitioner prays that this Court determine 
that the deficiencies assessed against it for the year 1960 were erro- 
neously assessed, that Petitioner is entitled to a refund of the 
deficiencies and interest thereon paid, and that judgment shall according- 
ly be entered in favor of Petitioner, with interest thereon as provided by 
law. 

Respectfully submitted, 


/s/ Robert B. Yorty ESTATE OF MIGIEL JOHN ULINE, 
DECEASED 
/s/ Robert B. Hankins 


By: 
/s/ M. Uline Pratt 
/s/ Jack Rephan Executrix 


Pierson, Ball & Dowd /s/ Elizabeth R. Stine 

1000 Ring Building Executrix 

Washington 6, D. C. 

Attorneys for Petitioner c/o Pierson, Ball & Dowd 
1000 Ring Building 
Washington 6, D. C. 


1 Paragraphs (0) through (z) of the Petition have been omitted since the claim 
set forth therein is not an issue in this appeal. 


DISTRICT OF COLUMBIA TAX COURT 


ESTATE OF MIGIEL JOHN ULINE, 
deceased, M. ULINE PRATT and 
ELIZABETH R. STINE, Executrices, 


) 
) 
) 
Petitioner, ; 
) 
) 
) 
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vs. Docket No. 1871 
DISTRICT OF COLUMBIA, ! 


Respondent 


STIPULATION 


It is hereby stipulated and agreed between the District of 
Columbia and the above-entitled taxpayer, by their respective under- 
signed attorneys, that the following facts shall, for the purpose of this 
proceeding only, be taken as true, provided, however, that this stipula- 
tion does not waive the right of either party to introduce other evidence 
not at variance with the facts herein stipulated, or to object to the intro- 
duction in evidence of any such facts on the grounds of array or 
immateriality. 

1. Mrs. M. Uline Pratt and Elizabeth R. Stine are the Executrices 
of the Estate of Migiel John Uline, deceased (hereinafter referred to as 
the Petitioner) having as an address: c/o Pierson, Ball & Dowd, 1000 
Ring Building, 1200 - 18th Street, N. W., Washington 6, D. Cc. 

2. The tax in controversy is an income tax for the taxable year 
ended December 31, 1960, in the amount of thirty one thousand eight 
hundred five dollars and three cents ($31,805.03), plus interest in the 
amount of three thousand three hundred thirty nine dollars and fifty 
three cents. ($3,339.53). 

3. The notice of assessment (statement of taxes and interest 
due) was dated January 14, 1968, as will appear from the copy thereof 
attached hereto as Exhibit 1-A. The tax was paid by Petitioner on 
January 29, 1963. Attached hereto as Exhibit 2-B is the notice of 
deficiency and attached audit report upon which the tax assessment was 
based. 
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4. Prior to and as of the date of his death on February 22, 1958, 
the decedent, Migiel John Uline, owned all of the outstanding capital stock 
of the M. J. Uline Company, an Ohio corporation, consisting of 1053 shares, 
and he was the president and a director of that corporation. The fair mar- 
ket value of the 1053 shares of stock on February 22, 1958, as finally de- 


termined for Federal estate tax purposes was $624 per share for a total 


value of $657,072, this being the highest valuation then placed upon such 
transfer by the United States or by any authorized taxing state or terri- 
tory thereof. 


5. For a mmber of years prior to December, 1959, the M. J. Uline 
Company's principal business activities had been the manufacture and 
sale of ice at its ice plant at Third and M Streets, N. E., Washington, D. C., 
and the operation of its arena business in the Uline Arena at the same lo- 
cation. 


6. On December 16, 1959, the M. J. Uline Company adopted a plan 
of complete liquidation. A copy of the minutes of a special meeting of the 
board of directors of the corporation, held on December 16, 1959, in which 
the plan of liquidation is set forth as adopted by resolution of the board 
of directors that date is attached hereto marked Exhibit 3-C, and a copy 
of the minutes of a special meeting of the stockholders, held the same date, 
at which the plan was adopted by the stockholders of the corporation, is 
attached hereto marked Exhibit 4-D. Pursuant to an agreement entered 
into that date, the M. J. Uline Company sold all of its tangible assets, re- 
lating to its two principal businesses, to Uline, Inc., a corporation orga- 
nized by Mr. Harry Lynn for the purpose of acquiring these businesses. 


7. The sale of the assets of the M. J. Uline Company to Uline, Inc., 
was consummated on December 31, 1959. The principal assets involved 
were the arena business, the ice plant, and the land upon which these bus- 
inesses were located. Also included were the machinery and equipment, 
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delivery equipment, office furniture, mi miscellaneous inventory items, and 
all other tangible personal property used by the corporation in its ice 
and arena businesses. Attached hereto as Exhibit 5-E is a copy of the 
bill of sale. 


8. The purchase price for the M. J. Uline Company assets was 
$725,000, of which $25,000 consisted of a deposit made on December 16, 
1959, $250,000 was paid in cash at closing on December 31, 1959, and 

the balance of $450,000 was represented by three promissory notes of 
Uline, Inc., payable to the seller, the M. J. Uline Company, secured by 
a second deed of trust on the real estate involved in the purchase. Cop- 
ies of the three notes are attached hereto as Exhibits 6-F (a), 6-F (b) 
and 6-F (c). 


9. Pursuant to a resolution adopted by the board of directors ata 
meeting held on May 2, 1960, a copy of the minutes of which meeting is 
attached hereto as Exhibit 7-G, the M. J. Uline Company made a liqui- 
dating distribution to the Petitioner on May 3, 1960, of $183, 000 in cash 
and all of the notes of Uline, Inc. which had been received as part of the 
purchase price for the sale of its assets. The unpaid balance of these 
notes on that date was $445,130.86. Of the cash distributed on this date, 
$2,746.04 represented a real estate tax deposit which was required to 
be made by Uline, Inc. to the holder of the notes, and which the holder 
was required to use to pay the real estate taxes on the property secur- 
ing the notes. 

10. Pursuant to a resolution adopted by the board of directors at 
a meeting held on December 14, 1960, a copy of the minutes of which 
meeting is attached hereto as Exhibit 8-H, a final liquidating distribu- 
tion was made on the same date by the M. J. Uline Company to Petitioner 
of cash in the amount of $70,747.97 and certain other miscellaneous 


assets. Attached hereto as Exhibit 9-I is a copy of an "Assignment of 
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Assets and Assumption of Liabilities" executed by the corporation and 
Petitioner on that date. 

11. At the time that the final liquidating distribution was made on 
December 14, 1960, Petitioner delivered the stock certificates repre- 
senting the 1053 shares of stock of the M. J. Uline Company to the cor- 
poration, and these certificates were thereupon cancelled by the Secre- 
tary. 

12. The net value of the entire liquidating distribution to Petitioner 
was $689,836.47 computed as follows: 


May 3, 1960 distribution: 
Cash $183,000.00 
Less Real Estate Tax Deposit 2,746.04 
Net cash distribution $180,253.96 
Balance due on notes of Uline, Inc.* 445 130.86 ° 
Net distribution of May 3, 1960 $625,384.82 


December 14, 1960 distribution: 
Cash $ 70,747.97 
By payment of Estate obligation to 
Ernst & Ernst 325.00 
Total distribution $ 71,072.97 
Less Corporate Liabilities assumed by 
Estate: 
1960 Federal and D. C. ncome 
and Franchise Taxes $2,508.74 
1959 and 1958 Federal and 
D. C. Tax deficiencies 3,894.73 
Acct. Payable — clock repair 217.85 
6,621.32 
Net distributions of December 14, 1960 $ 64,451.65 
Total net distribution $689 ,836 47 
13. Prior to any adjustments to reflect the liquidating distributions 
of May 3, 1960, and December 14, 1960, the capital account and the earned 
surplus account on the books of the M. J. Uline Company as of December 


14, 1960, the date of final liquidation, were as follows: 


Capital $105,300.00 
Earned Surplus 588 355.82 


Total $693 655.82 


*It is stipulated that the fair market value of these notes on May 3, 1960, was 
the balance due on the notes on that date. 
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The difference between this total of $693,655.82 and the total net 
distribution of $689,836.47 is $3,819.35, which is attributable to the fol- 
lowing: 

Liabilities of Corporation assumed by Estate 
but not reflected on books of corporation: 


1959 and 1958 tax deficiencies of corporation 
Acct. Payable — clock repair 


Less: assets distributed but not reflected as 
distribution on books of corporation: 


Cash — Riggs — payroll account 
Riggs — regular account 


_ 292.69 
$3,819.89 
Minus: discrepancy in balance of 

Uline, Inc., notes ___ 4 
$3,819.35 
14. In computing taxable income from the liquidating distribution 
for District of Columbia income tax purposes, Petitioner subtracted the 
February 22, 1958 fair market value of the M. J. Uline Company stock of 
$657 ,072 from the value of the distribution of $689,836.47. The difference 
of $32,764.47 was reported on Petitioner's 1960 District of Columbia in- 
come tax return as income derived from dividends. A copy of Petitioner's 
1960 District of Columbia income tax return is attached hereto marked 
Exhibit 10-J. | 
15. The dissolution of M. J. Uline Company was completed on 
December 28, 1960, by the filing of Certificate of Dissolution with the 
Secretary of State of Ohio. | 
16. For a number of years prior to the death of M. 5. Uline, the 
M. J. Uline Company maintained on its books an account in his name. 
Amounts due decedent as his salary as president of the corporation were 
credited to this account. Other amounts owed to the decedent, such as 
his expense allowance, were also credited to this account. Debited to 


this account were cash withdrawals for the decedent's personal use which 


were made either in the form of cash payments to him or by the payment 
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of his personal expenses by the corporation. At the time of his death, 
the debit balance of this account was $80,508.69. 
Respectfully submitted, 


Attorney for Petitioner 


Attorney for Respondent 


INCOME AND FRANCHISE TAX 


lateros at s2t0 of % of 1% per 
month of portion thereol 


fom to 
[tom mmor oe —> | | 


RETURN THIS NOTICE WITH PAYMENT 
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EXHIBIT 2-B 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of General Administration 


May 21, 1962 


M. U. Pratt and E. A. Stine, Executrices 

For the Estate of Migiel John Uline 

c/o Pierson, Ball & Dowd . 
Washington 6, D. C. Re: No. 3488317(60)HWH 


The examination by this office of your Fiduciary Income Tax return 
for the year ended December 31, 1960, indicates that the adjustment of 
your tax liability, as shown in the accompanying Report of D. C. Fiduciary 
Income Tax Audit Changes, is warranted. 


IF YOU AGREE to the adjustment(s), as shown in the report, the en- 
closed form of waiver should be executed and forwarded to this office 
promptly. Action will then be taken as indicated on line 13 or 14 of the 
report, whichever is applicable. 


IF YOU DO NOT AGREE to the adjustment(s), you may file a protest 
with this office, within thirty (30) days from the date of this letter, stating 
the grounds for your exceptions. Careful consideration will be given to 
such protest and, if you so request, an opportunity for a hearing in this 
office will be granted to you prior to final determination. 


Should you fail to file either the enclosed waiver form or a written 
protest with this office within the thirty (30) day period, final determina- 
tion of your tax liability will be made in accordance with the enclosed re- 
port. 


Yours very truly, 


/s/ Allison W. Shell | 
Supervisory Tax Auditor 
Income and Franchise Tax Section 


5 GO’ 
Roos . REPO RT OF D.C. R 
* _ Name and Address of Taxpayé ; : 
Foe te ExFaTe Age) T Ofrine 


Sg < - 3 + Jc Ag 


i2eco-/, ¢ awe 


2 25Ze2 C.D 


6 Hevised tax Hability 
7. LESS: Total tax shown on return or as previously adjusted 
& Deficiency m tax 
9. ADD: Penalty, if any 
10. Total of lines 8 and 9 
Computation ef Corrected Belance Due or of Net Overpayment 


1L Revised tax liability and penalty, if any (total of lines 6 and 9) 


12. LESS: Total tax paid 
A. Tax withheld 


B. Payments on estimated tax 

C. With return 

D. Sum of items A through C 

E. Deduct previous refunds and/or credits 
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Minutes Of Special Meeting 
Of The Board Of Directors 


Of The M. J. Uline Company 

A special meeting of the Board of Directors of the M. J. Uline 
Company was duly held at 11:00 A.M. in the offices of company, Wash- 
ington, D. C., on Wednesday, December 16, 1959. 

Present were: Mrs. Jean Paul Pratt, Mrs. Elizabeth R. Stine and 
Mr. Frederic J. Ball, consisting of all of the members of the Board of 
Directors of the company. 

Mrs. Pratt was elected Chairman of the meeting and Mrs. Stine 
Secretary. After a full discussion of the present condition of the corpo- 
ration, and upon motion duly made, seconded and carried, the following 
plan of complete liquidation and dissolution was unanimously adopted. 

FIRST, that the corporation be completely liquidated and 
dissolved within one year from the date hereof. 


SECOND, that to consummate such liquidation and disso- 
lution, all of the fixed assets and business of the corpora- 
tion be disposed of. 


THIRD, that the proceeds of such disposition of the assets 
be used to pay off all of the liabilities of the corporation. 


FOURTH, that after all of the foregoing has occurred and 
within one year from the date hereof, the remaining as- 
sets of the corporation be distributed to its stockholders 
in cancellation and redemption of their stock, provided 
however, that the Board of Directors shall have the right 
to retain such assets in the corporation as it deems nec- 
essary to cover unpaid and contingent liabilities of the 
corporation. 


FIFTH, that the foregoing is subject to the approval of 
the stockholders, and the officers are hereby directed 
to call a special meeting of the stockholders to obtain 
such approval. 
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EXHIBIT 3-C (Cont'd.) 


SIXTH, that in the event of approval of the stockholders, 
the officers be and they hereby are authorized to take such 
other action as is necessary to carry out the foregoing. 

Upon motion duly made, seconded and carried, Mrs. Elizabeth R. 
Stine was elected as Assistant Secretary of the corporation. 

Upon motion duly made, seconded and carried, it was resolved that, 
upon the approval of the stockholders of the corporation, the officers of 
the corporation be and they hereby are authorized to execute a contract 
with Harry Lynn for the purchase of all of the tangible assets of the cor- 
poration, a copy of said contract having been exhibited at the meeting and 
which is appended to these minutes. 


There being no further business, the meeting was adjourned. 


/s/ Mrs. Jean Paul Pratt 
/s/ Mrs. Elizabeth R. Stine 


/s/ Frederic J. Ball 
Attachment 


MINUTES OF SPECIAL MEETING 
OF THE STOCKHOLDERS 
OF THE M. J. ULINE COMPANY 
A special meeting of the stockholders of the M. J. Uline Company 
was duly held at 11:30 a.m. in the offices of company, Washington, D. C., 
on Wednesday, December 16, 1959. 
Present were: Mrs. Jean Paul Pratt and Mrs. Elizabeth R. Stine, 
executrices of the Estate of M. J. Uline, sole stockholder of the company. 
Mrs. Pratt was elected Chairman and Mrs. Stine Secretary of the 
meeting. | 
Mrs. Pratt read the minutes of a Special Meeting of the Board of 
Directors of the M. J. Uline Company held at 11:00 a.m. at the offices of 
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EXHIBIT 4-D (Cont'd.) 


the company on Wednesday, December 16, 1959, concerning the adoption 
of a plan of complete liquidation and dissolution of the corporation and a 
sale of all of the assets of the corporation pursuant to such plan. 

Upon motion duly made, seconded and carried, it was RESOLVED: 


FIRST, that the plan of complete liquidation and dissolution 
of the corporation, subject to the approval of the Probate 
Court for the District of Columbia, be unanimously adopted. 


SECOND, that the contract with Harry Lynn for the sale 
of all of the tangible assets of the corporation, subject 
to the approval of the Probate Court for the District of 


Columbia, be and it hereby is approved. 


THIRD, that the officers and directors take such steps 
as may be necessary on behalf of the corporation to con- 
summate the plan of liquidation and dissolution, including 
the execution of the contract with Harry Lynn, subject to 
the approval of the Probate Court for the District of 
Columbia. 


FOURTH, that the stockholders of the corporation pro- 
ceed as expeditiously as possible to obtain approval of 
the plan of liquidation and the sale of the tangible assets 
by the Probate Court for the District of Columbia prior 
to the settlement under the contract with Mr. Lynn. 
There being no further business, the meeting was adjourned. 

ESTATE OF M. J. ULINE 

By: /s/ M. Uline Pratt. 

By: /s/ Elizabeth R. Stine 


EXHIBIT 5-E 
BILL OF SALE 
KNOW ALL MEN BY THESE PRESENTS, that the M. J. Uline Com- 
pany, for Ten Dollars ($10.00) and other good and valuable consideration, 
receipt of which is hereby acknowledged, does hereby grant, bargain, sell, 
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EXHIBIT 5-E (Cont'd.) 
convey and transfer to Uline, Inc., all the machinery, equipment, office 
furniture and fixtures, trucks, tools, miscellaneous inventory, all cus- 
tomers’ lists, telephone numbers, vending machines, and all tangible per- 
sonal property of every nature and character located at 1132-1140, inclusive, 
Third Street, N. E., Washington, D. C., or at other places, and used in or 
connected with the business of the Uline Ice Company and the Uline Arena. 

TO HAVE AND TO HOLD said property unto Uline, Inc., its suc- 
cessors and assigns, and for its and their use forever. 

The M. J. Uline Company hereby warrants that it is the lawful 
owner of the property hereby granted, bargained, sold, conveyed and trans- 
ferred, free and clear of all liens, charges and encumbrances, except for 
an existing judgment of Washington Sportservice, Inc., in the United States 
District Court for the District of Columbia in Civil Action No. 3317-55 
amounting to Thirty-One Thousand Five Hundred ($31,500.00) Dollars; and 
that it has good and marketable title to such property except for such judg- 
ment and that it has the right to sell the same. 

IN WITNESS WHEREOF, the M. J. Uline Company has caused this 
Bill of Sale to be executed by its duly authorized officers this 31st day of 
December, 1959. 


ATTEST: THE M. J. ULINE COMPANY 
/s/ Frederic J. Ball By /s/ M. Uline Pratt 


Toe Rent Csate ie Semen. Company of he istic of Calum 
She Columbia Citke Sacecame Company of the =e S See 


00 ,000 .00 
2,305.56 Washington, D.C, December 31st, 1959 


FOR VALUE RECEIVED, ULINE, INC. 
peomme to psyto THE M. J. ULINE COMPANY, an Ohio Co ration 


or order, the principal sam of THREE HUNDRED THOUSAND ——————————_ 
a DOLLARS. 
with interest from the date hereof at the rate of __ six .—~—— per centum per annum, 
oa said principal sum or on so much thereof 2s may from time to time remain unpaid, said principal 
SERRE HoMpeND an eas Tio mceehy eine of -TWO. THOUSAND, 
ini day 


each, commencing on February 1st 


peincipal sum, and the residue thereof to be credited to said principal sum; and on the 31st 


dsyof December 1972 , the entire amount of principal and interest then remaining 
unpaid shall be and become due and payable. 


And ix is expressly agreed that if default be made in the payment of any one of the aforesaid 
instalments when and 2s the same shall become due and payable, then and in that event the unpaid 
balance of the aforesaid principal sum shall, 2t the option of the holder hereof, at once become and 
be due and payable, anything hereinabove contained to the contrary notwithstanding. 


Principal and ee payable at the office of the Bank of Commerce, 
Washington, D. C. 


The privilege is hereby reserved of making payments on account of the 
principal sum of this note as provided in the Deed of Trust securing 
payment of this note. 


ULINE, INC. / 
} H, 


BY ical ccm deuwe a casceeecke cducbsed eos 


President 
ATOPST: 


\ 
ome *- see. thw et 4 
Cocccrsccccecccccccccceeeseceeee 


Secretary 


te 


4 Retetn tts acte alder poyment thet tho Trustees may be catiaiiecd a2 to tts conssliation when « reisese is éecived. 


EXHIBIT 6-F(b) 


The Real Estate Title Insura._. Company of the Wistrict of Coluabin onne 
i Wtaatta 


The Columbia Titie Insurance Company of the Wistrict of Cotmmbia emgraae 
SECURED BY OEED OF TRUST 
ro. THOMAS J. GB0g 


Cowerina LOCE Sy Sy 10y iy bE; 55 802, 808, 809, B10; BIT ag™ETE 


Scalea’ 


_Amount, - + _-_$ 127,500.00 : 
“Tastalments, - $ 97985 Washington, D.C., December 31st, 19 59 


-FOR VALUE RECEIVED, ULINE, INC. -____.-_- 


promise to pay to THEM. J. ULINE COMPANY, an Ohio Corporation 


or order, the principal sum of ONE HUNDRED TWENTY-SEVEN THOUSAND, FIVE HUNDRED 


Se ee ree See a ae Ne 
with interest from the date hereof at the rateof_. six ——_—_——__ per centum per annum, 
on said principal sum or on so much thereof as may from time to time remain unpeid, said principal 
atcttonr oe gry aa a aia ee ee ‘ NINE HUNDRED 
SEVENTY-NINE_AND_ 85/100 

each, commencing on February 1st 

of each and every month thereafter up to and including December lst 19 72 
each instalment when so paid to be applied first to the payment of interest accrued on the unpaid 
principal sum, and the residue thereof to be credited to said principal sum; andon the 31st 

day of December 1972 , the entire amount of principal and interest then remaining 
unpaid shall be and become due and payable. 


And it is expressly agreed that if default be made in the payment of any one of the aforesaid 
instalments when and as the same shall become due and payable, then and in that event the unpaid 
balance of the aforesaid principal sum shall, at the option of the holder hereof, at once become and 
be due and payable, anything hereinabove contained to the contrary notwithstanding. 


Principal and interest payable at the office of the Bank of Commerce, 
Washington, D. C. 


The privilege is hereby reserved of making payments on account of the 
principal sum of this note as provided in the Deed of Trust securing 
payment of this note. 


ULINE, IMC. 


ATTEST: iy Gare | ee nee 
Pass ‘ ; ge President 


Secretary 


4@ Retain this note efter payment that the Trustees may de catisfied as to tis cansolintion when 0 selsese te desived. 


 ————E—EeEEe— 


EXHIBIT 6-F(c) 


i] 
: 
H 
t 
| 
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The Real Estate Tite Javea Company of the District of Columbia tee 
> = wae 
‘Zee Columina Tite Sasecene Company of the Bistrict of Columbiz Ao eacinbed 
SECURED BY DEED OF TRUST 
Lots &, 9, 10, 11, 42, &3, 802, 808, 809, SIO; SII and 
>: 


SVEYING _ a . we 
ban s mH Square 745 


__FOR VALUE RECEIVED, ULINS, INC. —_... 


promise to payto THE M. J. ULINE COMPANY, an Ohio Corporation 


or order, the principal sum of TWENTY-TWO THOUSAND, FIVE HUNDRED 


I  —_FT Ars: 
with interest from the date hereof ar the rateof_______—ssix sper centum per annum, 
oa said principal sum or on so much thereof 2s may from time to time remain unpaid, said principal 
and interest being doe and as follows:—in monthly instalments of ...ONE HUNDRED 
SSVESTY-T#O_AND _91/100_ DOLLARS 
each, commencing on February 1st 19 60 , and continuing on the lst dsy 
of each and every month thereafter up to and including December lst 1972, 
each instalment when so paid to be applied first to the payment of interest accrued on the unpaid 
Principal sum, and the residue thereof to be credited to said principal sum; andon the 31st 
dzyof December 1972 , the entire amount of principal and interest then remaining 
unpaid shall be and become due and payable. 


And ix is expressly agreed that if default be made in the payment of any one of the aforessid 
instalments when and 2s the sxme shall become due and payable, then and in that event the unpaid 
balance of the aforesaid principal sum shall, at the option of the holder hereof, at once become and 
be due and payable, anything hereinabove contained to the contrary notwithstanding. 


Principal and interest payable at the office of the Bank of Commerce, 
Wa. m, D. C. 


The privilege is hereby reserved of making payments on account of the 
principal sum of this note as provided in the Deed of Trust securing 
payment of this note. 


ULINE, INC. / 


BY 2S cise cod oces'co Cessic 66100600 


President 


- orf - . ‘ s 
Peer erccecccccccressoswecccocs 


Secretary ’ 


ANo.__30f-3- 


40> Retain its acto after yoyment that the Trustees may de enticfied ap tp itp canesiintion when 0 sclense ts Gecised. 
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THE M. J. ULINE COMPANY 
MINUTES OF SPECIAL MEETING 
OF THE BOARD OF DIRECTORS 
A special meeting of the Board of Directors of The M. J. Uline 
Company was held at 1007 Ring Building, Washington 6, D. C., on May 2, 
1960, at 2 P.M. | 
Present were: 


Mrs. Jean Paul Pratt 
Mrs. Elizabeth R. Stine 
Frederic J. Ball 


being all of the directors. 
Mrs. Pratt was elected chairman of the meeting and Frederic J. 


Ball acted as secretary. The secretary presented and read a Waiver of 
Notice of the meeting signed by all of the directors. ) 

The chairman stated that the corporation was continuing to pay off 
its liabilities in preparation for final liquidation. The chairman made ref- 
erence to the Plan of Complete Liquidation and Dissolution: which was 
adopted at the special meeting of the board of directors held on December 
16, 1959, and approved by the stockholder's meeting held on the same date. 
The chairman noted that the fourth paragraph of the Plan of Complete 
Liquidation and Dissolution provided that the assets of the corporation 
should be distributed to its stockholders in cancellation and redemption 
of their stock, and that the board of directors should have the right to re- 
tain such assets as it deemed necessary to cover unpaid and contingent 
liabilities of the corporation. The board of directors thereupon discussed 
the financial condition of the corporation and the advisability of effecting 
a partial liquidation of its assets. The chairman stated that it would be 
desirable to make a partial liquidating distribution as soon as possible 
and in conformity with the Plan of Complete Liquidation and Dissolution. 


Upon motion, duly made, seconded and unanimously carried, it was 


EXHIBIT 7-G (Cont'd.) 


RESOLVED, that the President and Vice President of the 
corporation be and they hereby are authorized and directed to 
effect a partial liquidating distribution of the assets of the cor- 
poration by transferring the amount of $183,000.00 to the stock- 
holders of the corporation; 


FURTHER RESOLVED. that, with reference to the three 
promissory notes made payable to the corporation by Uline, 
Inc., and held in the Bank of Commerce, the President of the 
corporation be and she hereby is authorized and directed to 
effect a distribution of said notes by endorsing and transfer- 
ring them to Myrtle Uline Pratt and Elizabeth R. Stine, Ex- 
ecutrices of the Estate of Migiel John Uline. 


The chairman stated that the next order of business would be the 
matter of closing the corporation's checking account at the Riggs Na- 
tional Bank of Washington, D. C. After discussion, and upon motion duly 
made, seconded and unanimously carried, it was 

RESOLVED, that the President and Vice President of the 
corporation be and they hereby are authorized and directed to 
close the checking account of the corporation at the Riggs Na- 
tional Bank of Washington, D. C., and to deposit the balance 
contained therein to the checking account of the M. J. Uline 


Company at the Bank of Commerce, Connecticut Avenue and 
K Street, N.W., Washington, D. C. 


There being no other business to come before the meeting it was, 


on motion duly made, seconded and carried, adjourned. 


/s/ Frederic J. Ball 
Secretary 


EXHIBIT 7-G (Cont'd.) 


THE M. J. ULINE COMPANY 
WAIVER OF NOTICE 
OF 
SPECIAL MEETING OF THE 
BOARD OF DIRECTORS 
We, the undersigned, being all of the directors of The M. J. Uline 
Company, an Ohio corporation, do hereby waive notice of a special meet- 
ing of the Board of Directors of said corporation to be held at 1007 Ring 
Building, Washington 6, D. C., on the 2nd day of May 1960, at the hour of 
2 P.M. for the purposes of effecting a partial liquidating distribution of 
the assets of the corporation, closing the corporation's checking account 
at the Riggs National Bank of Washington, D. C., and for the transaction 
of such other corporate business as may properly come before the meet- 
ing. 
Dated this 2nd day of May, 1960. 
/s/ Elizabeth R. Stine 
/s/ M. Uline Pratt 
/s/ Frederic J. Ball 


M. J. ULINE COMPANY GP | 


MINUTES OF SPECIAL MEETING 
OF 
BOARD OF DIRECTORS 


A special meeting of the Board of Directors of the M. J. Uline Com- 
pany was held at 3:00 P.M., at 1007 Ring Building, Washington, D. C., on 
Wednesday, December 14, 1960. : 


The following were present: 


Mrs. M. Uline Pratt 
Mrs. Elizabeth R. Stine 


Frederic J. Ball 


constituting all of the members of the Board of Directors of the corporation. 


EXHIBIT 8-H (Cont'd.) 


Mrs. Pratt was elected Chairman of the meeting and Mrs. Stine, 
Secretary. 

The Secretary was instructed to place the executed waiver of notice 
of the meeting with the minutes thereof. 

The Chairman opened the meeting by announcing to the Board that 
the tax controversy involving withdrawals from the corporation by M. J. 
Uline had been settled: she stated that the corporation had been advised 
that under the terms of the settlement, the $80,508.69 carried on its 
books aS an account receivable from Migiel J. Uline would be viewed by 
the Internal Revenue Service as follows: 

(1) For the years 1953-58 the amounts of excessive withdrawals 
by M. J. Uline would be treated as dividends paid to Mr. Uline 
in the year in which the withdrawals were made. 

(2) For the prior years (1947-52) that of the excess withdrawals 
of $31,903.64, sums totalling the amount of $10,207.21 would 
be treated as loans from the corporation to Mr. Uline, and 
the balance as dividends to him during the respective years 
that the amounts were withdrawn. It had been determined 
that the loans would be treated as forgiven to the Estate of 
Migiel J. Uline in 1958. 

The Chairman stated that under the circumstances it would be ad- 
visable for the corporation to withdraw the claim it had filed with the 
District of Columbia Probate Court against the Estate of Migiel J. Uline. 
She noted that it would also be necessary to make correcting entries in 
the corporation's books reflecting the tax settlement. Thereupon, on mo- 
tion duly made, seconded and carried, it was 

RESOLVED that the President of the corporation be, and she 
hereby is, authorized and directed to take such steps as may be 


necessary to withdraw the corporation's claim for $80,508.69, 
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filed with the District of Columbia Probate Court against the Es- 
tate of Migiel J. Uline, Deceased; | 

FURTHER RESOLVED, that the President of the Corpora- 
tion be, and she hereby is, authorized and directed to instruct 

Ernst & Ernst, the auditors for the corporation, to make appro- 

priate correcting entries in the corporation's books for the 

purpose of reflecting the terms of the tax settlement: described 
above. 

The Chairman announced that the next order of business would be 
the payment of current liabilities of the corporation. In this connection 
she explained that the only known liability currently due was a sum owed 
to Ernst & Ernst in the amount of $3,500.00. After discussion, and upon 
motion duly made, seconded and carried, it was | 

RESOLVED that the officers of the corporation be and they 
hereby are authorized and directed to pay the aforesaid amount 
owed to Er nst & Ernst. 

Thereupon, the $3,500.00 owed to Ernst & Ernst was ‘paid by the 
execution of the corporation's check in that amount. 

The Chairman next brought before the meeting the matter of the 
corporation's claim against Washington Sportservice, Inc. She noted that 
the responsibility for settling this claim had been transferred to Uline, 
Inc., as a part of the Sales Contract that was executed on December 16, 
1959. In this connection, the Chairman advised the Board that Uline, Inc. 
had requested the M. J. Uline Company to execute a general release in 
favor of Washington Sportservice, Inc. She explained that this release was 
required as a means of expediting the settlement negotiations. There- 
upon, after discussion, it was 

RESOLVED, that, for the settlement purposes described 
above, the Secretary of the corporation be and he hereby is 
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authorized and directed to execute a general release of the 

corporation's claim against Washington Sportservice, Inc., and 

to file the same in such courts as are deemed appropriate. 

The next business to come before the meeting was the matter of 
completing the liquidation and dissolution of the corporation pursuant 
to the Plan of Complete Liquidation and Dissolution adopted by the Board 
of Directors and Shareholders on December 16, 1959. The Chairman re- 
ferred to the Fourth Paragraph of the Plan of Complete Liquidation and 
Dissolution, and noted that, within one year of December 16, 1959, the 
remaining assets of the corporation were to be distributed to its stock- 
holders in cancellation and redemption of their stock. The Chairman re- 
minded the Board that partial liquidation and dissolution had been author- 
ized on May 2, 1960; she stated that it would be appropriate for the Board 
at this time to complete the liquidation and dissolution of the corporation 
by authorizing and directing the officers of the corporation to execute the 
documents in the form attached hereto, thereby effecting the liquidation 
of the corporation's assets by assigning them to the Estate of Migiel J. 


Uline, the sole stockholder, and effecting the dissolution of the corpora- 


tion by completing the instruments required by the State of Ohio for the 
dissolution of a domestic corporation. After discussion, and upon motion 
duly made, seconded and carried, it was 
RESOLVED, that the officers of the corporation be and they 
hereby are authorized and directed to effect the liquidation and 
dissolution of the corporation by executing the following docu- 
ments, in the form attached hereto: 
(1) An Assignment of Assets and Assumption of 
Liabilities; 
(2) An Individual Guarantee of Payment of Ohio 


State Insurance Fund Premiums. 
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(3) A Certificate of Dissolution by the Share- | 
holders of the M. J. Uline Company, and 
(4) An Affidavit relating to personal property : 

taxes in the State of Ohio. 

Thereupon, in the presence of the Board of Directors, the above- 
designated instruments were duly executed by the appropriate officers of 
the corporation. Pursuant to the Assignment of Assets and Assumption 
of Liabilities, all of the cash assets in the corporation were distributed 
to the sole stockholder by the execution of the following checks, all made 
payable to the Estate of Migiel J. Uline, Deceased: 

(1) A check in the amount of $247.66 transferring the bal- 
ance of the corporation's payroll account in the Riggs National 
Bank. 

(2) A check in the amount of $45.03, transferring the bal- 
ance of the corporation's checking account in the Riggs National 
Bank. 

(3) A check in the amount of $70,455.28, transferring the 
balance of the corporation's checking account in the Bank of 
Commerce. 

Also pursuant to the Assignment of Assets and Assumption of Liabilities, 
the certificates for 1,053 shares of stock in The M. J. Uline Company 
were submitted to the Secretary for cancellation. These certificates, rep- 
resenting all of the outstanding shares of the corporation were thereupon 
cancelled. 

Upon motion duly made, seconded and carried, it was 

RESOLVED, that the attorneys for the corporation be and 
they hereby are instructed to file the duly completed documents 
of dissolution with the appropriate corporation officials in the 
State of Ohio. 
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The Chairman stated that it would be advisable for the corporation 
to appoint one or more agents to execute corporation documents and gen- 
erally act on its behalf in connection with matters that may arise after 
the dissolution of the corporation is completed. For this purpose, upon 
motion duly made, seconded and carried, it was 

RESOLVED, that the President and Secretary of the cor- 
poration be and they hereby are authorized to execute corpora- 
tion documents and generally act on its behalf in connection with 
any matters that may arise after the dissolution of the corpora- 
tion. 

There being no further business to come before the meeting, it was, 
upon motion duly made, seconded and carried, adjourned. 


/s/ Frederic J. Ball 
Secretary 


THE M. J. ULINE COMPANY 
WAIVER OF NOTICE 
OF 
SPECIAL MEETING OF THE 
BOARD OF DIRECTORS 
We, the undersigned, being all of the directors of The M. J. Uline 

Company, an Ohio corporation, do hereby waive notice of a special meet- 
ing of the Board of Directors of said corporation to be held at 1007 Ring 
Building, Washington 6, D. C., on the 14th day of December, 1960, at the 
hour of 3 P.M. for the purposes of determining the proper disposition of 
a claim of the corporation against the Estate of M. J. Uline, to take the 
necessary and appropriate action to effectuate the complete liquidation 
and dissolution of the corporation, and for the transaction of such other 


corporate business as may properly come before the meeting. 
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Dated this 14th day of December, 1960. 
/s/ Elizabeth R. Stine 
/s/ M. Uline Pratt 
/s/ Frederic J. Ball 


ASSIGNMENT OF ASSETS 
AND 
ASSUMPTION OF LIABILITIES 


This Assignment and Assumption Agreement made and entered into 
this 14th day of December, 1960 by and between the M. J. ‘Uline Company, 
an Ohio corporation, (hereinafter referred to as Uline) ani the Estate of 
M. J. Uline, Deceased. 


WITNESSETH: 


WHEREAS, M. Uline Pratt and Elizabeth R. Stine are the Execu- 
trices of the Estate of M. J. Uline (hereinafter referred to as Executrices); 
and 

WHEREAS, the Estate of M. J. Uline, Deceased, is the owner of all 
of the issued and outstanding stock of Uline; and 

WHEREAS, the Board of Directors and Stockholders of Uline have 
adopted resolutions authorizing the complete liquidation and dissolution 
of Uline by transferring all of the assets and liabilities of Uline to the 
Estate of M. J. Uline in cancellation and redemption of all of the issued 
and outstanding stock of Uline. | 


Now, therefore, in consideration of the mutual promises and cove- 
nants herein contained, the parties intending to be legally bound agree as 


follows: 
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ONE: Uline hereby transfers, assigns and delivers to Executrices 
on behalf of the Estate of M. J. Uline, all of the assets of Uline, whether 
tangible or intangible, including but not limited to cash on hand and in 
banks, accounts receivable and five (5) shares of the capital stock of the 
Arena Managers Association. 

TWO: Executrices on behalf of the Estate of M. J. Uline hereby de- 
liver to Uline certificates for One Thousand and Fifty-Three (1,053) shares 
of capital stock of Uline representing all of the issued and outstanding 
stock of Uline for cancellation by Uline. 

THREE: Executrices on behalf of the Estate of M. J. Uline hereby 
assume and covenant to pay, so as to hold Uline completely harmless, all 
of the liabilities of Uline, whether such liabilities are vested, contingent 
or otherwise. 

FOUR: The parties hereto will execute such other documents as 
may be necessary for the implementation or consummation of the Assign- 
ment and Assumption Agreement. 

IN WITNESS WHEREOF, parties hereto have executed this Assign- 
ment and Assumption Agreement on the day and year first above written. 


ATTEST: M. J. Uline Company 


/s/ Frederic J. Ball By /s/ M. Uline Pratt 
Secretary ; President 


Estate of M. J. Uline 


By /s/ M. Uline Pratt 
Executrix 


By /s/ Elizabeth R. Stine 
Executrix 
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caumsiA FIDUCIARY INCOME TAX RETURN 
For Calendar Year 1960 


or fecal your bagun—_--.-..---., 10.---., and ended -—— -__-_, B____. 


Teo be Sled with the Vinsace OGisar, D.C., Manisipal Center, 309 Indiens Ave, ne 
‘Washington 1, D.C, met later then the ith day of the fowth anath following the 


Account No. —____.__. 


Item ond 

Inttreruse Ne. 

1. Dividends -..... 

2. Interest on bank deposits, notes, corporation bonds, etc. 

2. Income (or Joss) from partoershipa, ayndicates, pools, etc. and income from 
caries (Name and address) 

4. Rents and royalties (from Schedule B) 

5. Net gain (or loss) from male or exchange of property other than capital amets 
Schedule C) 

6 Net profit (or hoes) from trade or business other than one defined es en 
business (attach statement) 
1 Adjested gross ince income, (or lem) frees unincorporated Uariness from ol everest, Sane 

Form D-30 (give name) 
Pep nesenly al ptr vedio 
% Total income in items 3 to 8, inclusive (enter nontaxable imoome in Schedules A 
DEDUCTIONS 

10, Interest (explain in Schedule D) 

11. Taxes (explain in Schedule D) 

12. Other deductions authorised by law (explain in Schedule D) 

13. Amount taxable at 5% on District Unincorporated Business Franchise Tax 3 

line 33, Column 4, Page 1, Form D-30 

% Total deductions in iteme 10 to 13, inclusive 

15. Balance (item 9 minus item 14) -—.-._-______. __..________..-----—. 

46. Less: Amounts distributable to beneficiaries (see Instruction J), exchutive of i 
taxable to an unincorporated businces under the Dwtrict of Cobsmbsa Income 
Franchise Tax Act of 1907, as amended, 


1. Total (a to h, inclusive) _.. 

18. Net income (item 15 minus item 17) 

19. Leas exemption ($1,000 for estates, $100 for trusts) __._.. weecece. 
20. Net taxable income (item 18 minus item 19) .......... 

21. Tax (See Tax Computation Instructions on Instructions for Form D-41) 
22. Amount paid with this return (Sce Mailing Instructions below) . 


Enter Amount of Net Income Reported In Your Fedese! Retum $15,782.24 _ fie 


Has the Intemal Revenue Service, in the past 3 years, made or proposed any adjustments in Federal returns as originally 
filed by you? Yes( ) No( ) If so, attach a detailed statement explaining such adjustments unless previously submitted. 


an a a Sa AUR ae 
DMailing Instructions; Make check or money order payable to the D, C, Treasurer for amount in Item 22 above. Mail this 
tetum and remittance to the FINANCE OFFICE, REVENUE DIVISION, Municipal Center, Washington 1, D.C. on or before 


ee 
Schedule B—a.COME FACM RENTS AlS> ROYALTISS (See Specific Instruction;) 


Gaim or loss (cater set amount as item 5, page 1) 


Srate the fomaly. iduamarz, of busnee velationahey to you, f ony, of porchaser of any of the ebove items: 
US ony of the cbows dame wore ecqured by you other than by yuthast, cxpinn fully how ecquved: 


‘Schedule D—EXPLAMATION OF DEDUCTIONS CLADSED IN ITEMS 10, 11, AND 12 (Soe Specific Instructions) 


Schedule —E=PLAKATION OF DEDUCTION TCR DEPRECIATION CLAIMED IN SCHEDULES B AND C 


i 4 Depreviation 

L Ked of proovty (4 buitaes, state maternal of | 4 = 5 

whee cumsrecint). Tatinir ‘amt and Chet Bom [2 Date amement | * eae pease, einer 
yeas 


. Did you file a return of income with the District of Columbia 
for the year 155? If not, state reason - 
a ie  eoeemansaneecaas 

2 Date estace or trast was created 

3. Check whether this return was filed on the ash £ or ac 
eal O bois. 

4. If return is for a trust, does the trust instrument require or 
permit the secumalstion of any portion of the income of the 


trust? 
DZCLARATION (See Instruction R) 
T dee! 


under the penalties provided by law that this return (including any accompanying schedules and statements) has been 
examined me and to the best of my know!edze and belie! is a true, correct, and complete return. 


(If this return was prepared for you by somo other person, the following Cociazation must be execuicd) 


DECLARATION (Seo Insisuciion 2) 
I declare under the penaltics provided by law that I prepared this return for the person(s) named herein; and that this return 
(including any accompanying schedules and statements) is, to the Lest of my knowicdgn and belicl, a true, corrcet, and complete return 


Ciignatase of pare pirjetias the fiure) (Wate) 


CNegne of Gr of Gupieyet, il ony) 


[Filed Sept. 30, 1963] 
OPINION NO. 1018 


DISTRICT OF COLUMBIA TAX COURT 


ESTATE OF MIGIEL JOHN ULINE, deceased, ) 
M. ULINE PRATT and ELIZABETH R. STINE, ) 
Executrices, 


Petitioner, 


DOCKET NO. 1871 


) 
) 
) 
vs. ) 
DISTRICT OF COLUMBIA, 
Respondent. ) 
FINDINGS OF FACT AND OPINION 
The petitioner was assessed a substantial income tax deficiency for 
the calendar year 1960. It is here appealing from that assessment on the 
ground that it is based upon the erroneous determination of the assessing 
authority of the District of Columbia (a) that the amount of $555, 591.82 
was properly includible as taxable income resulting from a liquidating 
dividend paid by the M. J. Uline Company; and (b) that there was properly 
includible as taxable income the amount of $80,508.69 represented by a 
debt due by the petitioner to M. J. Uline Company, and forgiven by that 
company in 1960. 


Findings of Fact 
Some of the facts have been stipulated by the parties, and as stipu- 


lated are found by the Court. The Court makes other arias of fact as 
follows: | 

1, The paid-in capital of the M. J. Uline Company was $105,000. 
That amount was paid into the treasury of that corporation by the decedent, 
Migiel John Uline, who organized the corporation and was its only stock- 
holder up to the time of his death on February 22, 1958. 

2.(a) The amount of $80,508.69, and the amounts appearing each 
year on the books of the M. J. Uline Company as being owed by the 
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decedent, Migiel John Uline, to that corporation were considered by it as 
debts due by the decedent and were reported in its income tax returns as 
its assets. 

(b) In some years the account showed a balance in favor of the 
deceased. No notes or other documents representing such indebtedness 
was given by the corporation to the decedent, and no interest was charged 
against, or paid by the corporation. 

(c) The decedent considered the amounts appearing on the cor- 
poration’s book as owed by him as debts due it. He repeatedly acknow- 
ledged that indebtedness in writing to certified public accountants audit- 
ing the corporation’s books. He did not consider the amounts as dividends, 
and did not report them as taxable income in the yearly income tax re- 
turns which he filed with the assessing authority of the respondent. 

(d) After the death of the decedent the M. J. Uline Company for- 
mally filed a claim against the petitioning estate with the Register of Wills, 
alleging in effect that Migiel John Uline at the time of his death was in- 
debted to that corporation in the amount of $80,508.69. The petitioning 
executrices were officers of the claimant corporation. Later, as an exi- 
gency in a compromise settlement of an income tax deficiency or claim 
by the Federal government against the estate, the claim by the corpora- 
tion against the estate was withdrawn. 

Opinion 

The deficiency in income tax from which the petitioner here appeals 
was based upon the determination of the assessing authority in effect (a) 
that the amount received by the petitioner upon the dissolution of the M. 
J. Uline Company, less paid-in capital, was taxable income; and (b) that 
the decedent, Migiel John Uline, at the time of his death was indebted to 
that corporation in the amount of $80,508.69; that such indebtedness was 
a valid claim against his estate; and that forgiveness of that indebtedness 
was taxable income to the estate. The Court is of the opinion that the 
determination of the assessing authority, and the assessment based 
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thereon were proper and valid. Its reasons therefor are the following: 
Amount Received Upon Dissolution of 
M. J. Uline Company : 
The decedent, Migiel John Uline, organized the M. J. Uline Company. 


He invested or paid in as its capital $105,000. From the inception of the 
corporation to the death of the decedent on February 22, 1958, he was the 
owner of all its capital stock, consisting of 1053 shares. Upon his death 
the stock became an asset of his estate. It was held as an asset by the es- 
tate on December 28, 1960, when the corporation was formally dissolved, 
pursuant to the intention of its stockholders expressed by a resolution of 
December 16, 1959. 

Prior to its dissolution the corporation sold all of its assets, con- 
sisting primarily of ice and area businesses and the real property in which 
the businesses were conducted, to another corporation for the amount of 
$725,000, payable in cash and promissory notes. 

The liquidating distribution made by the corporation to the petition- 
ing estate, as its sole stockholder, was detailed in a stipalation by the 
parties as follows: 

"The net value of the entire liquidating distribution to Petitioner was 
$689,836.47 computed as follows: 


May 3, 1960 distribution: ; 
Cash $183,000.00 
Less Real Estate Tax Deposit 2,746.04 
Net cash distribution ; $180,253.96 
Balance due on notes of Uline, Inc.) 445 130.86 
Net distribution of May 3, 1960 $625 ,384.82 


December 14, 1960 distribution: 5 
Cash $ 70,747.97 
By payment of Estate obligation to Ernst & Ernst 325.00 
Total distribution $ 71,072.97 
Less Corporate Liabilities assumed by Estate: 

1960 Federal and D.C. come and 
Franchise Taxes $2,508.74 
1959 and 1958 Federal and D.C. Tax 
Deficiencies 3,894.73 
Acct. Payable — clock repair 217.85 
6,621.32 
Net distributions of December 14, 1960 $ 64,451.65 
Total net distribution | $689 836.47" 


it was stipulated that "the fair market value of these notes on 1 May 3, 1960, was 
the balance due on the notes on that date." 
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For the purposes of Federal estate taxation the value of the 1053 
shares of the Capital stock of the M. J. Uline Company at the date of the 
death of the decedent was $657,072. The executrices, apparently believ- 
ing that the tax treatment of the amount received by the estate in distribu- 
tion was legally the same as that provided in the Internal Revenue Code, 
reported to the assessing authority of the District of Columbia the receipt 
of the distributed amount, less paid-in capital, as a conversion sale or 
disposition of a capital asset, and not as a dividend. In other words, they 
reported in an income tax return filed with the assessing authority that 
the estate had received $32,764.47 from the dissolution, which was the 
difference between the amount or value of the distribution, $689,836.47 
and the value of the shares of stock at the decedent's death as determined 
for Federal tax purposes, $657,072.00. The assessing authority did not 
accept that report, and assessed a deficiency computed in part upon the 
$555,591.35, which was the difference between the entire distributed earned 


surplus of $588,355.82 and the amount $32,764.47 » previously reported by 
the petitioner as taxable income. 


Taxable gross income is defined in Section 47-1557a(a) of the Dis- 
trict of Columbia Code in the language following: 


"The words ‘gross income’ include gains, profits, and income 
derived from salaries, wages, or compensation for personal serv- 
ices of whatever kind and in whatever form paid, including salaries, 
wages, and compensation paid by the United States to its officers 
and employees to the extent the same is not exempt under this sub- 
chapter, or income derived from any trade or business or sales or 
dealings in property, whether real or personal, other than capital 
assets as defined in this subchapter, growing out of the ownership, 
or sale of, or interest in, such property; also from rent, royalties, 
interest, dividends, securities, or transactions of any trade or bus- 
iness carried on for gain or profit, or gains or profits, and income 
derived from any source whatever." 


In connection with the definition of "gross income", it should be ob- 
served that there is some confusion in the minds of counsel for petitioner. 
They seem to think that a dividend is not taxable gross income unless it 
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can be said to be a gain or profit. They would have the section, in so far 
as it relates to "dividends" read that "The words ‘gross income’ include 
gains, profits * * * from * * * dividends", whereas the correct reading 

is 'The words 'gross income’ includes * * * income from * * * dividends". 
The mistake is carried by counsel over to definition of "dividend" which 

is found in Section 47-1551c(m) of the Code. It reads as follows: 


"The word ‘dividend’ means any distribution made by a cor- 
poration (domestic or foreign) to its stockholders or members, 
out of its earnings, profits, or surplus (other than paid-in surplus), 
whenever earned by the corporation and whether made in cash or 
any other property (other than stock of the same class in the cor- 
poration if the recipient of such stock dividend has neither re- 
ceived nor exercised an option to receive such dividend in cash 
or in property other than stock instead of stock) and whether dis- 
tributed prior to, during, upon, or after liquidation or dissolution 
of the corporation: Provided, however, That in the case of any 
dividend which is distributed other than in cash or stock in the 
same class in the corporation and not exempted from tax under 
this subchapter, the basis of tax to the recipient thereof shall be 
the market value of such property at the time of such distribution: 
And provided, however, That the word ‘dividend’ shall not include 
any dividend paid by a mutual life insurance company to its share- 
holders." 


What the petitioner is asking, or that upon which it is insisting is 
the same tax treatment by the assessing authority of the District as is pro- 


vided in the Internal Revenue Code in respect of amounts received from or 


in connection with the dissolution of a corporation; in other words, that the 
amount received in excess of the basis, original or adjusted or stepped up, 
of the taxpayer's stock be considered capital gain. What the petitioner did 
in reporting income to the assessing authority, and what it here insists it 
had a right lawfully to do, was to deduct the stepped-up base of $657,072, 
arising from the death of, and transfer by the decedent, from the total dis- 
tributed amount of $689,836.47, which was exactly what is permitted in the 
Internal Revenue Code, and which is exactly what was held not permissible 
in Berliner v. District of Columbia, 103 U.S. App. D.C. 351, 258 F.2d 651. 
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We find therein statements of the principle applicable here. They are, 
among others, the following: 


“It was stipulated in writing before the Tax Court that the dis- 
tribution, to the extent taxed, was paid out of surplus, and the evi- 
dence showed that Erco had only earned surplus, to which the dis- 
tribution was charged. The taxpayers make no contention to the 
contrary here. The distribution made by Erco. during or upon its 
liquidation, was thus out of 'its earnings, profits, or surplus.' 
earned in part from operations and in part on the sale of its assets 
in 1954. As such, it falls precisely within the statutory language 
and the imposition of the tax was required.” 


(Here follows a discussion of early Revenue Acts.) 


"The District statute contains virtually the same definition of 
a dividend as the Federal statutes have contained since the 1916 
Act, with the significant addition that in the District statute Con- 
gress included a specific provision that the term ‘dividend’ includes 
a distribution of earnings "during, upon, or after liquidation.' Had 
Congress intended that such a distribution be treated as an exchange, 
we think it would have omitted the reference to liquidating distribu- 
tions in the definition of a dividend and would have included a provi- 
Sion similar to that which has appeared in the Federal statutes un- 
interruptedly since 1924. We must therefore reject the taxpayers’ 
contention that the transaction should be held to be an exchange, the 
gain from which is excluded from gross income by Section 47-1557a 
(b) (11).” 


The argument of the petitioner that the assessment of the deficiency 
here under attack resulted in the taxing as income a bequest, which is not 
permitted under law, is without merit. The estate was the sole stockholder 
of the corporation. It was not compelled to effect its dissolution. The es- 
tate did so for its own purposes, with knowledge on the part of its execu- 
trices of the law as stated in Section 47-1551c(m) of the Code. True, upon 
the dissolution of the corporation the tax situation of the estate was differ- 
ent, and in a sense more burdensome than that of estates which hold stock 
passing from their decedents and sell or exchange it, but there is nothing 


improper or unconstitutional in that. Berliner v. District of Columbia, 
supra (page 356). 
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Equally without merit is the contention of the petitioner that what 
should be subtracted or deducted from the amount distributed in the dis- 
solution of M. J. Uline Company, was not its invested or paid-in capital, 
called "paid-in surplus" in Section 47-1557a(a) of the Code, and amount- 
ing to $105,000, but the stepped-up basis resulting from the provision in 
Section 47-1583(c) that for the purpose of determining gain or loss the 
basis of property acquired by inheritance, where the transfer is taxable 
by the United States, "shall be the highest valuation then placed upon such 
transfer by the United States," which in this instance was ‘$657,072. The 
difficulty with such argument or contention is that the law does not so pro- 
vide. Section 47-1583(c) relates solely to the sale, exchange or other dis- 
position of assets, which the Court of Appeals said in the Berliner case 
does not occur when a corporation is dissolved and its assets are distrib- 
uted to the stockholders. In Dinkin v. District of Columbia, 89 W.L.R. 
1293 (Part 2), the taxpayer claimed that his basis for the stock in L. S. 
Jullien, Inc. resulting from its purchase by him was that which should have 


been deducted from the amount which he received upon the dissolution of 
the corporation. This Court held otherwise in the language following: 


"Max Dinkin acquired stock in L. S. Jullien, Inc., by purchase 
from L. S. Jullien. The stock was issued to Jullien by the corpora- 
tion upon the payment by him of $3,680.16, or upon the transfer to it 
of assets of that value. He sold the stock to the petitioner, Max 
Dinkin, for $9,421.00. 

"Section 47-1557a(a) [Section 2, Title II, D.C. Income and 
Franchise Tax Act of 1947.] District of Columbia Code, 1951 Edi- 
tion provides that 'The words "gross income" include * * * divi- 
dends * * * .' Section 47-1551¢(m) [Section 4(m), Title I, Ibid.] de- 
fines ‘dividend’ as follows: 

'The word "dividend" means any distribution made by a 
corporation (domestic or foreign) to its stockholders or 
members, out of its earnings, profits or surplus (other than 
paid-in surplus), whenever earned by the corporation and 
whether made in cash or any other property * * * and whether 
distributed prior to, during, upon, or after liquidation or 
dissolution of the corporation: * * * .' 
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"The assessing authority of the District of Columbia consid- 
ered or determined that the paid-in surplus of the corporation in 
relation to the stock here involved was what was received by the 
corporation from L. S. Jullien upon the issuance of the stock to him, 
that is to say. $3,680.16; and limited the deduction to that amount. 
On the other hand, the petitioners contend that the amount which the 
petitioner, Max Dinkin, paid Mr. Jullien for the transfer or assign- 
ment of the stock, that is to say, $9,421.00 represented paid-in sur- 
plus. and should have been deducted from the amount the petitioner 
received upon dissolution of the corporation. 

"The Court must hold that the assessment was proper. Berliner 
v. District of Columbia, 103 U.S. App. D.C. 351, 258 F.2d 651, 86 
W.L.R. 456. The sum of $3,680.16, and that only. was the paid-in 
surplus in relation to the 51 shares of stock which the petitioner, 
Max Dinkin, held.” 


Forgiveness of the Debt 
For many years prior to the death of the decedent the M. J. Uline 


Company carried a running account with him. In most years it showed 
that he was indebted to the company, but in some years the company was 
the debtor. Neither the decedent nor the company paid interest on, or gave 
any notes or other: documents to represent their respective indebtedness. 
At the time of his death the account showed that the decedent was indebted 
to the corporation in the amount of $80,508.69. 

The officers of the corporation, who, incidentally, are the execu- 
trices of the decedent's estate, considered that the decedent owed the cor- 
poration $80,508.69, and that such indebtedness was a valid claim against 
his estate. They filed or caused to be filed with the Register of Wills a 
formal claim against the estate” in the amount stated. 

The stated indebtedness resulted from the withdrawal by the decedent 
and the payment of sums for his account, totalling amounts in excess of 
his authorized salary and expense allowance ($25,000 and $2,000, respec- 
tively). The decedent did not consider those excess payments dividends. 
There is nothing in the record to show that he was dishonest or fraudulent. 


é In connection with the settlement or adjustment of a Federal income tax 
deficiency, and for purposes undisclosed in the record, the claim was sub- 
sequently withdrawn. 
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If he had considered them dividends he would have reported them as tax- 
able income in his returns and paid an income tax thereon. As a matter 
of fact, he consistently informed the certified public accountants, who 
audited the accounts and affairs of the corporation, that the excess pay- 
ments were debts. Several advantages accrued from the insistence by 
the decedent that they were debts. He was not required to report and pay 


income taxes thereon. The balance sheet of the corporation showed an 


asset equal to the indebtedness, which improved the credit of the corpo- 


ration, which was completely owned by the decedent. It is'too late now to 
say that the excess payments were dividends. The decedent made his 
bed, and his estate must lie in it. 

In light of the foregoing there is no validity to the argument that the 
financial condition of the company would have permitted payment of divi- 
dends in amounts equalling the excess payments. The fact is that for per- 
sonal, financial and corporate business purposes the decedent, who com- 
pletely controlled the corporation, did not permit or authorize the decla- 
ration of dividends. That is a cold fact that cannot be brushed aside. 


Conclusion 
For the reasons stated the Court holds that a deficiency in income 
tax for the calendar year 1960, assessed against the petitioner in the 
amount of $31,805.03, and interest thereon in the amount of $3,339.53, 
were validly assessed against, and collected from the petitioner; and 


that the petitioner is not entitled to a refund thereof. 


Decision will be entered for respondent. 


/s/ Jo. V. Morgan 
Judge 
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[Filed Sept. 30, 1963] 


DECISION 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hear- 
ing on said petition, it is, by the Court this 30th. day of September, 1963, 

ADJUDGED AND DETERMINED, That a deficiency in income tax 
for the calendar year 1960, assessed against the petitioner in the amount 
of $31,805.03, and interest thereon in the amount of $3,339.53, or a total 
of $35,144.56, were validly assessed against, and collected from the pe- 
titioner; and that the petitioner is not entitled to a refund thereof. 


/s/ Jo. V. Morgan 
Judge 


[Filed Oct. 24, 1963] 


PETITION FOR REVIEW OF A DECISION OF THE DISTRICT OF 
COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges for the 
United States Court of Appeals for the District of Columbia Circuit: 

1. Estate of Migiel John Uline, M. Uline Pratt and Elizabeth R. 
Stine, Executrices, petition for a review by the United States Court of 
Appeals for the District of Columbia Tax Court made in the above- 
entitled proceeding. 

2. The decision of which review is sought affirmed a denial of a 
claim of refund of income tax and interest thereon which was assessed 
against and collected from petitioners for the calendar year 1960. The 
review which is sought is limited to that part of the decision which held 
that the amount received by petitioners upon the dissolution of M. J. 
Uline Company, less paid-in capital, was taxable income. 

3. The decision of the Tax Court was entered on September 30, 1963. 


/s/ Robert B. Yorty 
Pierson, Ball & Dowd 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,256 


ESTATE OF MIGIEL JOHN ULINE, Deceased, 
M. ULINE PRATT and ELIZABETH R. STINE, Executrices, 


Petitioners, 
Vv. 


DISTRICT OF COLUMBIA, 


PETITION TO REVIEW DECISION OF THE DISTRICT 
OF COLUMSIA TAX COURT 


REPLY BRIEF FOR PETITIONERS 


I. 


The respondent's position is that petitioners are taxable ona 
dividend distribution of $588,355.82, despite the fact that their basis 
for the stock surrendered in liquidation of the corporation was $657,072, 
only $32,764.47 less than the total liquidating distribution. Respondent 
urges that it is entitled to tax the amount of the dividend in full even 
though a major portion of it does not constitute a "gain, profit or in- 
come" to the estate but is, in fact, a recovery of its basis for the stock. 


Respondent primarily relies upon the related Federal taxing sta- 
tutes — particularly the Revenue Act of 1921 — in support'of its posi- 
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tion.? Prior to the Revenue Act of 1916, the Federal Revenue Acts 
contained no definition of dividend.” In the absence of a definition, the 
Supreme Court in Lynch v. Turrish, 247 U.S. 221, and Lynch v. Hornby, 
247 U.S. 339 held that the term "dividend" included ordinary dividends 
but not liquidating distributions. In the Revenue Acts of 1916, 1917 and 
1921, a statutory definition of “dividend” was provided. It included all 
distributions made by the corporation out of earnings and profits since 
March 1, 1913. Accordingly. ’’dividends’’ under the Revenue Acts of 1916, 
1917 and 1921 included liquidating distributions as well as ordinary divi- 
dend distributions and, in this respect, differed from the 1918 Act and 
statutes subsequent to 1921 which treated liquidating dividends as pro- 
ceeds from the "sale or exchange" of the stock. For that reason, the 
1916, 1917 and 1921 Acts were considered by this Court in the Berliner 
case . as furnishing an appropriate guide for interpreting the District 
of Columbia taxing statute. 


Most of the cases under the Federal statutes which were cited by 
the Court in Berliner were cases in which the gain to the stockholder ex- 
ceeded the amount of earnings and profits of the corporation since Febru- 
ary 28, 1913. Therefore, the issue presented in the instant case was not 
involved. * In Hamilton Woolen Co., 21 B.T.A. 334 (1930) and Eric A. 
Pearson, 16 B.T.A. 1405 (1929), however, the instant issue was squarely 


Respondent's reliance (Br., p. 9) upon Section 301(c)(1) of the Internal Reve- 
nue Code of 1954 is misplaced. That section applies only to ordinary dividends 
and not liquidating distributions. See Section 331 of the 1954 Code. 


2 Berliner v. District of Columbia, 103 U.S. App. D. C. 351, 258 F. 2d 651 (1958). 
3 


Respondent mistakenly relies upon District of Columbia v. nheimer, 112 
U.S. App. D.C. 239, 301 F. 2d 563 (1962) as holding that the amount includible in 
gross income as a dividend is the amount which represents the earnings, profits, 
or surplus earned by the corporation. All that this case actually held was that 
the amount to be included as a dividend could not exceed the earnings, profits 
and surplus earned by the corporation. It did not hold that all amounts distribu- 
ted which represent earnings, profits or surplus earned by the corporation are 
necessarily to be included in gross income simply because they come within the 
definition of a dividend. 
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presented, since in each of these cases the distributed earnings and pro- 
fits subsequent to February 28, 1913 exceeded the stockholder's gain. 


In the Hamilton Woolen and Pearson cases, the Government and the 
taxpayers presented different interpretations of the relevant provisions 
of the 1921 Act. The Government's position (as exemplified by the quota- 
tion from Article 1545 of Reg. 62 appearing on pages 22 and 23 of our 
main brief) was that only that portion of the earnings and profits that 
represented gain to the stockholder was to be included in gross income 
as dividends. The taxpayers, on the other hand, contended that the en- 
tire amount of earnings and profits should be treated as a dividend — 
even though it exceeded the gain derived from the liquidating distribu- 
tion — and that the balance of the distribution should be compared with 
the recipients’ basis for the stock of the corporation, with the resulting 
loss being recognized as a deduction. 


Unlike the situation under the District statute with which we are 
concerned, it was important under the 1921 Act as to which view pre- 
vailed. Income taxes were then in the form of a normal tax at a flat 
rate of 8 per cent on income over $4,000 and a surtax at graduated rates 
starting with 1 per cent at a net income of between $5,000 and $10,000. 
Section 216 of the 1921 Act provided. however, that for the purpose of the 
normal tax, the taxpayer was to be allowed a credit of the amount received 
as dividends. 


The significance of the opposing theories advocated in the Hamil- 
ton Woolen and Pearson cases lay in the difference in tax treatment af- 
forded that portion of distributed earnings and profits which exceeded 
the stockholder's gain from the whole transaction. Under the Govern- 
ment's view, only those distributed earnings and profits which represen- 
ted gain were includible in income, and then only for the purpose of ap- 
plying the surtax. No gain or loss was recognized for normal tax pur- 
poses. Under the taxpayer's view, while the entire amount of the earn- 
ings and profits were included as a dividend for surtax purposes, the 
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amount of the earnings and profits which did not represent a gain was 
deducted as a loss both for normal and surtax purposes. Under the tax- 
payer's theory, therefore, he was left with a deductible loss in the amount 
by which the earnings and profits exceeded his gain. without any offsetting 
dividend income. The courts in these cases adopted the taxpayers’ view- 
point and in doing so. of course, rejected the Internal Revenue approach. 


The language which respondent quotes in its brief (p. 8) from 1 Mer- 
tens, Law of Federal Income Taxation, Section 9.89 (1962) refers only to 
the court’s rejection of the Government's position. Respondent omitted 
from its quotation the statements which explain that this rejection was in 
favor of, and brought about by, the adoption of the theory presented by the 
taxpayers, and that this theory is essentially the same as the second of 
the alternative grounds for relief which we urged in our main brief (pp. 
21-25). 

To illustrate, the sentence which is omitted from respondent's brief, 
p. 8 (represented by the three asterisks at the end of the quotation at the 
top of that page) is as follows: 


“The remainder of the distribution should be used as the 
basis for computation of gain or loss. * " 


The references which appear in footnote 14 to the Hamilton Woolen Com- 
pany case and other cases which support our alternative position that we 
are entitled to an offsetting loss deduction were omitted from respondent’s 
version. Respondent has omitted the material at the end of its quote 

at footnote 14 which further supports petitioners’ position. Thus, the 
complete sentence, a portion of which was quoted by respondent at page 

8 of its brief was as follows: 


"Accordingly any earnings or profits accumulated since 
February 28, 1913 received by the shareholder upon liquida- 
tion were correctly subject in full to the surtax and gain 
and loss was computed by comparing with the basis the to- 
tal of all other proceeds of liquidation. In cases in which 
the total gain exceeded the earnings and profits accumula- 
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ted since February 28, 1913, the result was the same under 
either rule. Where, however, the earnings and profits ac- 
cumulated since February 28, 1913, exceeded the gain com- 
puted under the Treasury's method, the taxpayer lost the 
benefit of a deduction applicable against gross income for 
normal tax purposes equal to the difference.” 


Despite the statement in respondent's quotation from footnote 14 
that the accumulated earnings and profits were "subject in full to the 
surtax," this was clearly not the case, since the offsetting loss deduc- 
tion was also recognized for surtax purposes. Net income, therefore, 
included only that portion of the distributed earnings and profits which 
represented a gain to the stockholder from the entire transaction. 


> 


In none of the cases involving the 1921 Act has the court condoned 
the imposition of a tax upon that portion of a liquidating distribution which 
was in excess of the gain realized by the stockholder from the liquidation. 
This Court, we submit, should strike down the respondent's attempt to do 
so here. 


Respondent attempts to answer the constitutional argument raised 
in our main brief (p. 17) by quoting from the decision in Berliner v. Dis- 
trict of Columbia, supra (Br., p. 10). While this Court held that the con- 
stitutional argument raised in the instant case did not apply in Berliner, 
the very reason that the Court so held was because the distribution in 
that case represented a gain to the stockholder. Petitioners submit that, 
had the distribution in controversy in that case not been a gain to the 
stockholder, the Court would have ruled in the taxpayer's favor. 


U. 


In that portion of respondent's brief which is directed to the alter- 
native ground for relief urged in our main brief (pp. 21-25), respondent 
recognizes the support given by the 1921 Act to petitioners’ contention 
that they are entitled to an offsetting loss deduction. Respondent seeks 
to avoid the effect of this support by arguing that there are no provisions 
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in the District of Columbia income tax law comparable to Sections 201 
and 202 of the 1921 Revenue Act. 


While the definitions of "dividends" contained in Section 201(a) of 
the 1921 Act and Section 47-1551c(m) may differ in the language used, we 
submit that they have the identical legal effect in their application to li- 
quidating distributions of the nature under consideration here. More- 
over, the first portion of Section 47-1583 of the D. C. Code (1961) is 
practically identical to the basis provision of Section 202(a) of the 1921 
Act, except for the reference to the February 28, 1913 cut-off date. It 
is true that there is no exact statutory counterpart in the D. C. income 
tax law to the provision of Section 201(c) of the 1921 Act. However, this 
section merely provides that distributions which do not represent earn- 
ings and profits, that is, distributions out of capital and paid-in surplus, 
are to be applied to reduce basis. Despite the absence of any specific 
statutory provision to that effect, the only reasonable construction of the 
statute as a whole is that distributions from capital and paid-in surplus 
are to be applied in the same manner under the District income tax law. 
Respondent does not indicate. nor are we able to conceive of, any other 
method of treatment. 


If the amount of the dividend distribution does not reduce the peti- 
tioners’ basis for their stock in the M. J. Uline Company, their basis, 


for purposes of computing the gain or loss realized on the disposition of 
the stock, must be $657,072. That portion of the distribution which does 
not represent earnings and profits and, therefore, is not a ''dividend" can 
be the only amount which can reasonably be considered the proceeds of 
the disposition of the stock. 


The loss of $555,591.35, determined by comparing these two amounts, 
is clearly deductible to the estate under the provisions of Section 47-1557b 
(a)(4)(B) of the District of Columbia Code (1961 Ed.). Respondent seeks 
to avoid this obvious result by asserting (Br., p. 13) that "the estate did 


not enter into a transaction. 
did not "enter into” the transaction because of the fact that its role in 


If respondent is contending that petitioners 
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the transaction was a passive rather than an active one, its contention is 
completely erroneous. In the first place, Section 47-1557b{a)(4)(B) does 
not require an "active" participation. Moreover, even if such a require- 
ment were present, it would have been met by the fact that the approval 
of the estate as a stockholder was required and given before the Board 

of Directors could proceed with the liquidation and dissolution of the cor- 
poration. Finally, this contention is completely inconsistent with the Tax 
Court statement, quoted with approval by respondent (Br., pp. 9-10), that 
the petitioners were bound by the tax consequences of their decision to 
liquidate the corporation. 


There is equally no merit to respondent's argument if it means to 
urge that there was no "transaction." It should be pointed out that the 
liquidating distributions which respondent now does not consider to be 
transactions were the very ones upon which respondent seeks to tax peti- 
tioners. If these taxable income distributions are to be ignored as "trans- 
actions" but considered to be merely a change in form of the ownership 
of the corporate assets by the sole stockholder, how can respondent jus- 
tify taxing the major portion of these distributions as income to the stock- 
holder? If the existence of the corporation as a separate legal entity is 
to be ignored for one purpose, it should be ignored for both. 


The liquidating distributions of the M. J. Uline Company were ini- 
tiated by petitioners and accompanied by a surrender and cancellation of 
the certificates for all of the issued and outstanding stock of that corpora- 
tion held by the estate (J.A. 16, 23-24, 28-29). The estate voluntarily 
gave up all of its rights as a stockholder in return for the assets which 
were distributed to it in liquidation. Under these circumstances, it is 
difficult to see how the complete liquidation of the corporation would fail 
to be a "transaction entered into" by the estate as the sole stockholder 
which constitutes a "disposition" of the estate’s stock in the M. J. Uline 
Company. 


The Berliner case provides no support for respondent's contention 
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that there was no "other disposition” of stock. Berliner only held that a 
liquidating distribution is not considered to be "an exchange, the gain 
from which is excluded from gross income by Section 47-1557a(b)(11).” 
While, as Berliner held, Congress did not intend the "dividend" portion 

of a stockholder’s gain from a liquidating distribution to escape taxation 
as a capital gain, neither did Congress intend to impose a tax on that por- 
tion of the liquidating distribution which merely restored to the stockhol- 
der his basis for the stock surrendered in the liquidation. 


CONCLUSION 


It is respectfully submitted that the decision of the Tax Court 
should be reversed'and the case remanded for a computation of the re- 
fund to which petitioners are entitled on the issue involved in this appeal. 


HAROLD DAVID COHEN 
ROBERT B. YORTY 
JOHN R. SCHMERTZ, JR. 


PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D. C. 20036 


Attorneys for Petitioners 


March 14, 1964 
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QUESTIONS PRESENTED 

Where the M. J. Uline Company was dissolved pursuant 
to a plan of complete liquidation and dissolution adopted by its 
Board of Directors, and where amounts were thereafter distributed 
by said company to petitioners as sole stockholders, which amounts 
represented the earnings, profits, or surplus of the company on the 
date of dissolution, in the view of respondent, the questions pre- 
sented are: 

1. Was not the District of Columbia Tax Court correct 
when it held that, on complete liquidation of the company, the 
amounts distributed by it to petitioners, representing its earnings, 
profits, or surplus, were includible in petitioners’ gross income as 
dividends and that said amounts could not be applied to reduce the 
basis of the stock in the hands of the stockholders? : 

2. Was not the District of Columbia Tax Court correct 
in holding that, under District law, the distribution made to petitioners 
on complete liquidation of the company did not result in a “sale, 


exchange, or other disposition" of petitioners' stock in the company 


and, thus, that petitioners did not sustain a deductible loss asa 


result of the liquidation ? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ESTATE OF MIGIEL JOHN ULINE, Deceased 
M. ULINE PRATT and ELIZABETH R. STINE, 
Executrices, 

Petitioners, Docket No. 


v. 18, 256 


DISTRICT OF COLUMBIA, 


Respondent. 


BRIEF FOR RESPONDENT 
COUNTER-STATEMENT OF THE CASE 
The facts are correctly stated by petitioners in their 


statement of the case. 


STATUTES INVOLVED 
D.C. Code § 47-1551¢(m) (1961). 
The word "dividend" means any distribution made by a 
corporation (domestic or foreign) to its stockholders or members, 
out of its earnings, profits, or surplus (other than paid-in surplus), 


whenever earned by the corporation and whether made in cash or 


any other property (other than stock of the same class in the corpora- 


tion if the recipient of such stock dividend has neither received nor 


exercised an option to receive such dividend in cash or in property 


other than stock instead of stock) and whether distributed prior to, 
during, upon, or after liquidation or dissolution of the corporation: 
Provided, however, That in the case of any dividend which is dis- 
tributed other than in cash or stock in the same class in the 
Corporation and not exempted from tax under this subchapter, the 
basis of tax to the recipient thereof shall be the market value of 
such property at the time of such distribution: And provided, how- 
ever, That the word "dividend" shall not include any dividend paid 


by a mutual life insurance company to its shareholders. 


D.C. Code § 47-1557a(a) (1961). 
ev fala) (L901) 


The words “gross income" include gains, profits, and 
income derived from Salaries, wages, or compensation for personal 
services of whatever kind and in whatever form paid, including 
Salaries, wages, and compensation paid by the United States to its 
officers and employees to the extent the same is not exempt under 
this subchapter, or income derived from any trade or business or 
sales or dealings in property, whether real or personal, other than 
Capital assets as defined in this subchapter, growing out of the 
ownership, or sale of, or interest in, such property; also from rent, 
royalties, interest, dividends, securities, or transactions of any 
trade or business carried on for gain or profit, or gains or profits, 


and income derived from any source whatever. 


D.C. Code § 47-1557b(a) (1961). 


Deductions allowed. —The following deductions shall be 


allowed from gross income in computing net income: 


* * * 


(4) Losses. —Losses sustained during the taxable year 


and not compensated for by insurance or otherwise— 

(A) if incurred in a trade or business; or 

(B) if incurred in any transaction entered into for 
the production or collection of income subject to tax under this sub- 
chapter, or for the management, conservation, or maintenance of 
property held for the production of income subject to tax under this 
subchapter, though not connected with any trade or business; 

* * * , 

D.C. Code § 47-1583 (1961). 

The basis for determining the gain or loss from the sale, 
exchange, or other disposition of property shall be the cost of such 
property, except that— : 

* * * 

(b) (3) In the case of property (including intangible per- 
sonal property) acquired by gift or inheritance, where the transfer 
thereof to the taxpayer was subject to tax by the United States or by 
any jurisdiction in which the property had a taxable situs at that 


time, the basis of the property so acquired shall be the highe st 


valuation then placed upon such transfer by the United States or by 
any authorized taxing State or Territory thereof. If such transfer 

of the property was not subject to the aforesaid transfer tax, the 
base shall be the fair market value of such property at the time ac- 
quired. For the purpose of this subsection, the time such inherited 
property was acquired shall be the date of death of the decedent. The 
basis herein provided for shall be subject to the appropriate adjust- 
ment or adjustments defined in subsection (b) of this section. 

D.C. Code § 47-1583a (1961). 

(a) Compttation of gain or loss. —The gain or loss, as 
the case may be, from the sale or other disposition of property shall 
be the difference between (a) the amount realized from such sale or 
other disposition of the property and (b) the basis as defined in 
section 47-1583. 

Section 301 (c) (1), Internal Revenue Code of 1954. 

Amount constituting dividend. —That portion of the dis- 

tribution which is a dividend (as defined in section 316) shall be 


included in gross income. 


Section 301 (c) (2), Internal Revenue Code of 1954. 


Amount applied against basis. —That portion of the dis- 
tribution which is not a dividend shall be applied against and reduce 


the adjusted basis of the stock. 
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SUMMARY OF ARGUMENT 


Amounts distributed by a corporation to its stock- 


holders, on dissolution of the corporation, which amounts 
represent the earnings, profits, or surplus of the corporation 
are fully taxable at ordinary income tax rates as dividends, 
and such amounts do not reduce the "basis" of the stock held 
by the taxpayer-stockholder. : 

Complete liquidation of a corporation, and the : 
attendant liquidating distribution, is not to be treated as the 
"sale, exchange, or other disposition" of stock resulting ina 
gain or loss to the stockholder. Berliner v. District of Columbia, 
103 U S. App. D.C. 351, 258 F.2d 651 (1958), cert. den. 357 
U.S. 937 (1958). 

ARGUMENT 


I 


Amounts distributed by a corporation 
to stockholders on complete liquidation, 
representing the earnings, profits, or 
surplus of the corporation, are in- 
Cludible in gross income as dividends. 
D.C. Code, § 47-1557a (a), 1961, includes dividends 
within the definition of gross income. D.C. Code, § 47-1551¢ (m), 


1961, defines a dividend as including 


tx * * any distribution made by a 
corporation (domestic or foreign) to its 
stockholders or members, out of its earnings, 
profits, or surplus (other than paid-in surplus), 
whenever earned by the corporation and whether 
made in cash or any other property * * * and 
whether distributed prior to, during, upon, or 
after liquidation or dissolution of the corporation:* * *." 


In the District of Columbia, amounts distributed by a corporation to 
stockholders in complete liquidation of the corporation, less an 


amount equal to the capital paid in by the stockholders, are treated 


as dividends. Berliner v. District of Columbia, 103 U.S.App.D.C. 


351, 258 F.2d 651 (1958), cert. den. 357 U.S. 937 (1958). The 
amount includible in gross income as a dividend to the stockholder- 
taxpayer is an amount which represents the earnings, profits, or 
surplus earned by the corporation and distributed to the stockholder. 
District of Columbia v. Oppenheimer, 112 U.S. App.D.C. 239, 301 
F. 2d 563 (1962). 

Prior to any adjustments to reflect the liquidating dis- 
tributions of May 3, 1960, and December 14, 1960, the capital 
account on the books of the M. J. Uline Company, as of December 
14, 1960, the date of final liquidation, was $105, 300. 00, and the 
earned surplusiaccount was $588, 355.82. Thus, petitioners were 
properly required to include in gross income for the taxable year 
1960, as dividends representing the earnings, profits, or surplus 


of the corporation distributed by it to them, the sum of $588, 355. 82. 


Petitioners contend that “the estate was entitled to re- 


coup the basis for its stock before it was chargeable with having 


received dividend income to the extent of the corporate earnings. = 


(Pets' Br. p. 12.) The history of the related federal taxing statutes, 
discussed at length in the Berliner case, does not support this posi- 
tion. Under the Revenue Acts of 1916, 1917, and 1921 there was no 
specific provision as to the treatment of distributions in complete 
liquidation. This Court, in Berliner, stated: 

 * * * In cases governed by those acts it 

has been uniformly held that distributions in 

liquidation, whether partial or complete, fell: 

within the definition of a dividend to the extent 

that they represented accumulated earnings, and 

thus were properly taxable as a dividend. * * * 

The District statute contains virtually the 

same definition of a dividend as the Federal 

statutes have contained since the 1916 Act, with 

the significant addition that in the District statute 

Congress included a specific provision that the 

term 'dividend' includes a distribution of earnings 

‘during, upon, or after liquidation.' * * *." 

(103 U.S. App.D.C. 354.) 

Under the 1921 Revenue Act, the amount of a dividend 
distribution could not be applied to reduce basis, nor was the tax- 
payer entitled to recoup the basis of its stock before it was 
chargeable with having received dividend income to the extent of 
the corporate earnings. This is discussed in 1 MERTENS, LAW OF 


FEDERAL INCOME TAXATION, § 9.89 (1962): 


"* * * There is no doubt that Congress 
in the 1921 Act intended its definition of dividends 
to include liquidating dividends to the extent of 
‘earnings or profits accumulated since February 
28th, 1913, such earnings or profits when dis- 
tributed being subject to the surtax and exempt 
from the normal tax. * * *, 14" 


Here, as under the Revenue Act of 1921, the distributions 
to petitioners of the earnings, profits, or surplus of the corporation 


on liquidation did not, as petitioners contend, reduce the basis of 


Footnote 14 states in pertinent part: 


" * * * The decisions cited in this and preceding 
footnotes were at variance with early rulings of the 
Service holding that the taxpayer was to take into 
account the total proceeds of liquidation (including 
"earnings or profits’ accumulated after February 
28, 1913), and if the tota? as compared to the basis 
{cost or value as of March 1, 1913) showed a gain, 
then such part of the gain as represented ‘earnings 
or profits’ accumulated after February 28, 1913, 
Should be taxed as ordinary dividends subject to 
Surtax only. while the balance should be taxable as 
capital gains subject to both the normal tax and the 
surtax. If the amount received by the stockholders 
in liquidation (including the *earnings or profits' 
accumulated after February 28, 1913), was less 
than the basis, a deductible loss was sustained 
applicable against gross income for both normal 
and surtax purposes. * * * These rulings ignored 
the fact that under requirements of the 1921 lawa 
distribution of earnings or profits accumulated since 
February 28, 1913, did not reduce basis. According- 
ly any earnings or profits accumulated since 
February 28, 1913, received by the stockholders 
upon liquidation were correctly subject in full to the 
surtax * * *," (Emphasis supplied. ) 
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the stock of the M. J. Uline Company, nor were petitioners entitled 


to recoup the basis for the stock from amounts which were properly 
taxed as dividend distributions. 

By comparison, section 301 (c) (1) of the Internal 
Revenue Code of 1954 states that that portion of a distribution 
which is a "dividend", as defined by section 316 of the Code, is to 
be included in gross income and therefore is taxable at ordinary 
income rates. Section 301 (c) (2) states that it is only that portion 
of the distribution which is not a "dividend" which is to be applied 
against and reduce the basis of the stock in the hands of the 
stockholder. 

Petitioners further assert that “if the estate is required 
to include all amounts received in the liquidation of the corporation 
in its gross income without regard to the value (i.e., basis) of the 
stock acquired from the decedent, such value will in practical effect 
often be subject to income taxes, notwithstanding the provisions of 
the statute." } (Pets' Br: p. 21.) But, as the Tax Court's opinion 
pointed out: 

"The argument of the petitioner that the | 
assessment of the deficiency here under attack 

resulted in the taxing as income a bequest, which 

is not permitted under law, 1s without merit. The 


estate was the sole stockholder of the corporation. 
It was not compelled to effect its dissolution: The 


—T- re. D.C. Code § 47-1557a(b) (3). 
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estate did so for its own purposes, with knowledge 
on the part of its executrices of the law as stated 
in Section 47-1551c(m) of the Code. True, upon 
the dissolution of the corporation the tax situation 
of the estate was different, and in a sense more 
burdensome than that of estates which hold stock 
passing from their decedents and sell or exchange 
it, but there is nothing improper or unconstitutional 
in that. Berliner v. District of Columbia, supra 
) 


(page 356)." (J.-A. 40. 
Petitioners also assert that the tax treatment accorded 
the dividend distribution involved here was “outside the bounds of 


due process and hence violative of the Fifth Amendment." (Pets! 


Br. p. 17.) This argument was disposed of in the Berliner case, 


Supra, where this Court said- 


"Finally, the taxpayers contend that the Fifth 
Amendment prohibits taxation as dividends of 
amounts distributed in liquidation to the extent that 
they represent corporate earnings. Their argument 
is two-fold: that to do so taxes the stockholder on 
the earnings of another entity, the corporation, and 
that it arbitrarily and Capriciously provides a 
different treatment from that afforded stockholders 
who sell their stock to third persons. The first 
point, if accepted, would prohibit the taxation of 
any distribution of corporate earnings to a stock- 
holder as a dividend. But, of course, the point 
Cannot be accepted. Cf. United States v. Phellis, 
1921, 257 U.S. 156, 169, 42 S.Ct. 63, 66 L.Ed. 
180. In respect of the taxpayers here the argument 
overlooks the fact that the distributions not only 
returned to them their capital investments in full 
but also a substantial additional amount asa gain 
or profit. The question is whether the Fifth Amend- 
ment permits Congress to tax this profit as dividend 
income, when it also represented a distribution of 
Corporate earnings. The courts have frequently 
recognized that a distribution of earnings in liquidation 
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may rationally be treated as a dividend as well 
as an exchange. It was constitutionally open to 
Congress to elect to tax the profit as a dividend 
for purposes of the District tax, just as it was 
constitutional for it to do so for purposes of the 
1921 Federal Act. Commissioner of Internal 
Revenue v. Sansome, supra, note 11, 60 F.2d 
at page 932. Cf. Neild v. District of Columbia, 
1940, 71 App.D.C. 306, 110 F.2d 246." (103 
U.S. App. D.C. 355-356.) 

0 


Petitioners did not sustain a deductible 
Toss on dissolution of the corporation. 


In the alternative, petitioners contend that, assuming 
the estate was required to include in gross income as a dividend 
distribution an amount equal to the earned surplus of the corpora- 
tion at the time of liquidation, then the estate was entitled to off set 
against this a loss on the disposition of its stock, pur suant to 
D.C. Code § 47-1557b(a) (4) (B), equal to the difference between 
the estate's basis for the stock and that portion of the liquidating 
distribution not included in gross income as a dividend. Petitioners' 


contention is based, by analogy, on Sections 201 and 202 of the 


Revenue Act of 1921, and the cases decided thereunder. Sections 


201 and 202 stated in pertinent part: 


"Sec, 201. (a) That the term 'dividend' | 
when used in this title (except in paragraph (10) 
of subdivision (a) of section 234 and paragraph 
(4) of subdivision (a) of section 245), means any 
distribution made by a corporation to its shareholders 
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or members, whether in cash or in other property, 
out of its earnings or profits, accumulated since 
February 28, 1913, except a distribution made by 
a personal service corporation out of earnings or 
profits accumulated since December 31, 1917, and 
prior to January 1, 1922. 


* * * 


(c) Any distribution (whether in cash or other 
property) made by a corporation to its shareholders 
or members otherwise than out of (1) earnings or 
profits accumulated since February 28, 1913, or 
(2) earnings or profits accumulated or increase in 
value of property accrued prior to March 1, 1913, 
shall be applied against and reduce the basis provided 
in section 202 for the purpose of ascertaining the 
gain derived or the loss sustained from the sale or 
other disposition of the stock or shares by the 
distributee. 


* * * 


‘Sec. 202. (a) That the basis for ascertaining 

the gain derived or loss sustained from a sale or 

other disposition of property, real, personal, or 

mixed, acquired after February 28, 1913, shall be 

the cost of such property * * *." 
Pursuant to these statutory provisions, distributions, insofar as 
they represented the earnings and profits of a corporation accumula- 
ted after February 28, 1913, constituted dividends, and the remainder 
of any such distribution was used as the basis for computing gain 


or loss under section 202. Hamilton Woolen Co., 21B.T.A. 334 


(1930); 1 MERTENS LAW OF FEDERAL INCOME TAXATION, supra. 


The District of Columbia Income and Franchise Tax 


Act of 1947, as amended, does not contain provisions applicable to 
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corporate dissolutions comparable to Sections 201 and 202 of the 
Revenue Act of 1921. Respondent submits that, absent a statutory 
provision allowing a deductible loss, none can be claimed. Petition- 
ers rely solely on D.C. Code § 47-1557b(a) (4) (B) (1961), which 
states: 
(4) Losses. —Loss sustained during the 
taxable year and not compensated for by insurance 
or otherwise— 


* * * 


(B) if incurred in any transaction entered 
into for the production or collection of income 
subject to tax under this subchapter * * *." 


Assuming, arguendo, that the estate did incur a loss, nevertheless 


the estate's loss was not incurred in a transaction entered into for 
the production of income or a transaction entered into for the col- 
lection of income. The M. J. Uline Company, a legal entity 
separate and distinct from the estate, was dissolved and the pro- 
ceeds of dissolution were distributed to the estate-shareholder as 
the sole shareholder of the outstanding stock. As such, the estate 
did not enter into a transaction. It received the proceeds ‘of dissolu- 
tion solely in its capacity as a shareholder. 


D.C. Code § 47-1583a(a) (1961) states: 
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“Computation of Gain or Loss. —The gain or 
loss, as the case may be, from the sale or other 
disposition of property shall be the difference be- 
tween (a) the amount realized from such sale or 
other disposition of the property and (b) the basis 
as defined in section 47-1583." 


D.C. Code § 47-1583 (1961) provides in pertinent part: 


“The basis for determining the gain or loss 
from the sale, exchange, or other disposition af 
property shall be the cost of such property, except 
that— 


* * * 


(b) (3) In the case of property (including in- 
tangible personal property) acquired by gift or 
inheritance, where the transfer thereof to the 
taxpayer was subject to tax by the United States 
or by any jurisdiction in which the property had a 
taxable situs at that time, the basis of the property 
So acquired shall be the highest valuation then 
placed upon such transfer by the United States or 
by any authorized taxing State or Territory thereof. 
If such transfer of the property was not subject to 
the aforesaid transfer tax, the base shall be the 
fair market value of such property at the time ac- 
quired. For the purpose of this subsection, the 
time such inherited property was acquired shall 
be the date of death of the decedent. The basis 
herein provided for shall be subject to the appro- 
priate adjustment or adjustments defined in 
subsection (b) of this section." 


Under the District's statute, gain or loss is dependent upon "sale, 
exchange, or other disposition of property". The shares of stock 
in the M. J. Uline Co. held by petitioners were simply evidence of 


the proprietary interest of petitioners in that company. The number 


of shares held compared with the entire amount of shares outstanding 
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determined the amount which petitioners would be entitled to receive 
upon dissolution of the corporation. See Affiliated Government 
Employees' Distrib. Co. v- C.1.R., 322 F.2d 872 (1963); In Re 
Muhfeld's Will, 157 N.Y.S. 2d 302 (1956). When the company 
dissolved, petitioners received in dissolution the assets of ‘the com- 
pany resulting from their ownership of the company's stock. 
Berliner clearly demonstrates that petitioners were not, upon disso- 
lution of the M. J. Uline Company, involved with a “sale, exchange, 


or other disposition" of their stock and, thus, the gain or loss pro- 


visions of the District's taxing statute are not applicable. | 


CONCLUSION 
It is respectfully submitted that the decision of the 
District of Columbia Tax Court affirming the assessments of addi- 
tional income taxes for the taxable year 1960, was correct and 


should be affirmed. 


CHESTER H. GRAY 
Corporation Counsel, D.C. 
MILTON D. KORMAN — 
Principal Assistant Corporation 
Counsel, D.C. 
HENRY E. WIXON 
Assistant Corporation Counsel, D.C. 
DONALD T. FISH 
Assistant Corporation Counsel, D.C. 
Attorneys for Respondent 
District Building 
Washington, D.C. 20004 
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Respondent. 


ANSWER OF RESPONDENT, DISTRICT OF 
COLUMBIA, TC PETITION FOR REAEARING 
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On the ground, chiefly, that Uline was briefed and argued 


prior to the time that Snow Vv. District of Columbia, No. 19, 232, 


Secided November 22, 1965, reached the Court, and that it is their 
view that the decision in Snow should be applicable here, petitioners 
request that the Court rehear the above-entitled case en banc. 

The facts in Snow are mar«edly different from those in 
Uline. For $1,090, 000. 90 in cash and a secured note, Snow purchased 
from one Guy all of the stock of a corporation known as Lombardy, Inc. 
Immediately thereafter Snow, as the sole stockholder, liquidated the 
corporation, transferring to himself all the assets of the corporation, 
among which, as shown on the books of the corporation, was the sum 


of $300, 900.00, representing earned surplus. The Court concluded 


sis 
in Snow that the taxpayer, although receiving $309, 909 in taxable dividends, 
nevertheless sustained a loss of the same extent since, disregarding the 
dividends, he received upon dissolution only $709, 000. 99 of his cost 
pasis of $1,000,000. As the Court said in its Opinion: 
‘we hold in the first of these two cases that 

Snow received a taxable dividend of $300, 000 

when he received the earned surplus of the corpora- 

tion, and that he sustained a deductible loss of 

$300, 000 when in the other part of the transaction : 

ne received $700, 000 of assets in return for the | 

surrender of stock for which he had paid $1, 009, 000 

in cash." 

To the contrary, in Uline the cost to, or investment made by, 
Mr. Uline for the stock of the M.J. Uline Co. was $101, 480. 65. Ofa 
total distribution of $689. 836. 47 to the executrices upon dissolution of the 
company, $588, 355. 82 represented earned surplus. Snow, upon dissolution 
of Lombardy, Inc., received from the corporation exactly the amount he 
had invested, whereas here the executrices received $588, 355. 82 more 


than the amount originally invested. Clearly, the circumstances involved 


in the two cases are significantly different. 


Moreover, the decision in Snow was considered by the Court in 


its opiaion of March 3, 1966 in Uline. Direct reference to that case is 
found at page 4 of the slip opinion. Thus, it appears that!no substantial 
question not already previously fully considered by the Court could be 
presented by the executrices of Mr. Uline's estate upon a rehearing of 
the case en banc, nor could reliance upon Snow in any way affect the 


resolution of the issues presented in Uline. 
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For these reasons, it is respectfully submitted that the 


decision of the Court in this case was correct in all of its aspects, and 


that the petition for rehearing en banc should be denied. 


MILTON D. KORMAN 
Acting Corporation Counsel, D.C. 


HENRY E. WIXON 
Assistant Corporation Counsel, D.C. 


Attorneys for Respondent 
District Building 
Washington, D.C. 20004 
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Petitioners, 
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PETITION FOR REHEARING EN BANC 
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Petitioners respectfully request the Court to grant rehearing en banc 
of the above-entitied case. The problem involved is of euncemencet importance 
in the administration of the tax laws of the District of columbia as they 
apply to decedents' estates, y and should be re-examined by the full Court 
in the light of a highly relevant opinion of the Court filed by another panel 
after this case was submitted. 

The instant case was briefed and argued prior to the time that Snow v. 
District of Columbia, No. 19,232, decided November 22, 1965, rehearing en banc 
denied February 1, 1966, reached this Court. The Snow decision delineated the 
proper tax treatment of distributions in complete liquidation of corporations. 
Both petitioners’ and the District's briefs and oral argunents in the instant 


case were directed primarily to the broad issue subsequently resolved by Snow. 


1/ For example, Goldstein v. District of Columbia, Docket Wo. 18,488, has been 
deferred until the outcome of the instant case. 
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Therefore, neither party discussed, except in a cursory fashion, the precise 
point on which the instant decision turned, to wit, whether or not, in apply- 
ing Snow to the case of a corporate liquidation by executors of a decedent's 
estate, the tax basis for stock surrendered by the estate is the cost to the 
decedent from which it acquired the stock or, rather, the value of the stock 
at decedent"s death. We request the opportunity to submit full briefs on 
this point and, if the Court deems it approp:iate, further oral argument. 
We believe that upon deliberation by the full Court the instant decision 
will be seen to be erroneous. 

Snow qualified Berliner v. District of Columbia, 103 U.S. App. D.C. 
351, 258 F.2d 651, cert. denied, 357 U.S. 937 (1958). It held that although 
a distribution in complete liquidation, to the extent that it represents 
earned surplus of the corporation, is a taxable dividend, the recipient is 
eatitled to an offsetting loss against the dividend to the extent that his 
basis for the stock exceeds the non-dividend portion of the distribution. In 
this manner, the Court in Snow accommodated Berliner to fundamental concepts 
of income tax law. In our view, the result in the instant case effectively 
nullifies the Snow rationale in the case of estates. 

The facts here are undisputed. On February 22, 1958, when Migiel John 
Uline died, he owned all of the outstanding stock of M. J. Uline Company 


which he had organized some years previously. On December 31, 1959, peti- 


tioners, the executrices of the Estate, adopted a plan of liquidation, pursuant 


to which the corporation sold all of its assets. After paying debts, the net 
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proceeds, aggregating $689,000, 2/ were distributed to petitioners on May 3, 


1960 and December 14, 1960. 

Mr. Uline's investment in the stock of the corporation ‘had been 
$101,000. When the Estate acquired the stock upon Mr. Uline's death, the 
stock was worth $657,000. Petitioners paid estate and inheritance taxes on 
the basis of that higher valuation. In its District of Columbia income tax 
return, the Estate reported as a taxable dividend the amount of $32,000, 
representing the difference between the total distribution of $689,000 and 
the value of the stock at decedent's death. The taxing authorities imposed 
a deficiency on the ground that the corporate books showed an earned surplus 
of $588,000 and, therefore, this amount constituted a taxable dividend to 
the Estate. 

The Court upheld the District's determination and rejected petitioners’ 
contention that if the amount of $588,000 was a taxable dividend, the Estate 
was entitled to an offsetting loss equal to the difference between its basis 
for the stock surrendered on the liquidation and the non-dividend portion of 
the distribution. In the opinion for the Court, filed by Judge Danaher, it 
is stated that the Estate had not sustained a loss because the “investment” 
of the decedent was only $101,000. The Court held that the basis of stock 
in the hands of the Estate was no different from its basis when held by the 
decedent. We respectfully urge that the validity of this novel conclusion 


should be examined by the full Court. 


2/ For simplicity, round figures are used herein. 
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The precise issue on which rehearing is sought is how the Berliner 
doctrine, as qualified by Snow, is to be applied when the recipient of the 
liquidating distribution is an estate which, unlike the individuals in 
Berliner and Snow, does not have a “cost” basis for the stock of the liquidat- 
ing corporation. More specifically, the question is whether the decedent's 
cost for the stock or the value of the stock at date of death should be used 
as the Estate's basis for the stock in measuring the offsetting loss deduction. 

Since Snow was not even before this Court until long after the instant 
case was argued, neither petitioners nor the District had the benefit of the 
teaching of Snow when they briefed and argued this case. The District argued 
that the basis of the Estate's stock which was turned in upon the dissolution 
of the corporation was wholly irrelevant to the tax treatment of the distri- 
bution. It relied upon Berliner as having established that amounts distributed 
by a corporation which represent earned surplus are taxable as a dividend re- 
gardless of whether or not the cost or other basis of the stock is recouped 
by the stockholder. The District also advanced the argument (subsequently 
repudiated by this Court in Snow)that there could be no offsetting loss because 
no part of the distribution was received by the Estate in return for the stock 
which it surrendered. But at no time did the District controvert petitioners’ 
assertion that the Estate's basis for the stock was "date of death value." 
Instead the position which it took was that it was unnecessary even to consider 
the basis of the stock. 


The Court’s conclusion that the Estate's basis of the stock was limited 


to the "investment" of the decedent is of extremely doubtful validity in view 


of conflicting decisions of the Supreme Court. Briefs and argument on the 
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point are warranted. This is particularly so, we submit, since by limiting 

the basis for the Estate's stock to the decedent's cost and thereby effectively 
foreclosing any offsetting loss against the dividend portion of the distribu- 
tion, the Court undermined the rationale by which Snow reconciled Berliner 
with fundamental principles of tax law. 

The Supreme Court has held that the basis of property acquired by an 
estate "by bequest, devise or inheritance" is the value of that property at 
the decedent's death, and not the cost to the decedent. Hartley v. Com— 
missioner, 295 U.S. 216 (1935); Brewster v. Gage, 280 U.S. 327 (1930). 

This principle has been recognized in numerous cases. See, e-8-, uire v. 
Commissioner, 313 U.S. 1, 61 S. Ct. 789 (1941); Herbert's Estate v. Commissioner, 
139 F.2d 756 (3d Cir. 1943), cert. denied, 322 U.S. 752 (1944); Helver: ve 
Roth, 115 F.2d 239 (2d Cir. 1940); Commissioner v. Matheson, 82 F.2d 380 (Sth 
Cir. 1936); Cooke v. United States, 40 F. Supp. 22 (E.D. Pa. 1941). It is 
our position that the District of Columbia Income and Franchise Tax Act of 
1947 (D.C. Code Section 47-1583(b)(3) (1961 ed.)), which is the statute in 
question, is essentially the same and reflects a confirmation by Congress of 
the well-established rule that the time when inherited property is acquired 
by an executor is the date of death of the decedent. The 1947 enactment 
modified an earlier statute so as to provide that the highest value of any 
governmental assessment for estate or inheritance tax purposes would be taken 
as establishing the basis of the property acquired ; otherwise, fair market 


value at the time of death would constitute the basis, as had previously been 


the case. At no time did Congress express an intent that the decedent's cost 


should constitute the basis to the estate. 
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The Court in the instant case implied that the basis for the corporate 
stock would have been different if it had been held by a legatee who had 
acquired it by inheritance, rather than by the Estate (slip opinion, p. 4, 
nm. 10). Moreover, the Court indicated that the Estate stood in no different 
position than if the decedent during his lifetime had caused his corporation 
to be liquidated and had distributed the proceeds to himself as sole stock- 
holder. But, as has repeatedly been pointed out, an executor does not stand 
in the shoes of the decedent but rather in the shoes of the beneficiaries 
of the estate. See, e.g., Anderson v. United States, 15 F. Supp. 216, 223 
(Ct. Cl. 1936). The legal role of executor-administrator was a major issue 
which was considered by the Supreme Court in Brewster v. Gage, supra. The 
Court there stated in part (280 U.S. at 334): 

“[TjJhere vests in the administrators or executors, as of the 

date of the death, title to all personal property belonging 

to the estate; it is taken not for themselves, but in the 

right of others for the proper administration of the estate 

and for distribution of the residue... ." 
From this, the Court concluded that the valuation basis of property as to both 
estates and residuary legatees was the value at the time of the decedent's 
death. 280 U.S. at 335-36. 

In the absence of any evidence of Congressional intent to the contrary, 
we presume that Congress, in enacting the basis provisions for the District of 
Columbia Code, did not intend to create a hardship or to bring about unjust 


consequences by subjecting the value of an estate's assets to both income 


taxation and estate and inheritance taxation. It frequently happens that 


an estate must liquidate a corporation in order to obtain the necessary funds 


with which to pay estate and inheritance taxes. An estate which, as in this 
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case, has paid estate and inheritance taxes based on the fair market value 
of the corporation's stock at the decedent's death should 1s all equity 
receive a stepped-up basis for the purposes of income ‘cacenion with res- 
pect to the liquidating distribution. See Hartley v. Commissioner, 72 F.2d 
352, 355 (8th Cir. 1934), aff'd 295 U.S. 216 (1935); Bankers Trust Co. v. 
Bowers, 23 F.2d 941, 943 (S.D. N.Y. 1928). 

As a corollary to being charged with having received'a taxable dividend, 
the Estate in all fairness should receive an offsetting loss against income 
measured by the difference between the stepped-up basis and the non-dividend 
portion of the distribution. So far as the Estate and the beneficiaries 
are concerned, the non-dividend portion was a return of “what the stockholder 
already had" (Snow, slip opinion, p- 6). The position of the Estate is 
essentially no different from the position of the purchaser of the corporate 
stock in the Snow case who was permitted an offsetting loss. 

The Court's opinion contains a footnote comment to the effect that 
decedent had died more than two years before the liquidating distributions 
were made (slip opinion, p. 5, 0. 12). If this statement was intended to 
mean that the Estate had no offsetting deduction because loss from the "sale 
or exchange" of a "capital asset" (property held more than two years) cannot 


be deducted from gross income (D.C. Code Section 47-1557 b(b)(6)), this pro- 


vides an additional reason for the Court en banc to examine the instant case. 


In disallowing losses on the sale or exchange of capital assets, Congress 
legislated a reciprocal provision to the non-recognition of capital gain under 
District of Columbia law (Section 47-1557 a (b)(11). An injustice is created 


if, on the one hand, an estate or any other distributee, for that matter, 


=&- 


is required to include liquidating distributions in its gross income to the 
full extent of the corporate earned surplus while, on the other hand, it is 
prohibited from offsetting the loss which it incurred in the same transaction. 
The prohibition against taking capital losses was not designed to apply to 
this type of disposition. It may be noted that the District of Columbia 
statute does not bar losses on a "disposition" of capital assets which is 
other than a"sale or exchange." Compare D.C. Code, Section 47-1557 b (b) (6) 
with D. C. Code, Section 47-1583. See, also, D. C. Code, Section 47-1583 d. 
Furthermore, the Code cannot, consistently with basic concepts of income 
taxation, be properly construed to mean that losses to the taxpayers' invest- 
ment or basis must be disallowed by a two-year rule where they are used only 
to offset taxable dividends. We suggest that the result reached in Snow would 
have been required even if the taxpayer had held the stock for more than two 
years. 

In summary, the Court should hold that the basis of an estate's assets in 
a Berliner and Snow situation is the "date of death value” of the stock and 
not the decedent’s cost. The difference between such basis and the non- 
dividend portion of a liquidating distribution should be held to be an 


offsetting loss against the taxable dividend. 


CONCLUSION 


For the foregoing reasons, we respectfully urge this Court to grant 


a rehearing en banc and,if the Court deems it appropriate, further oral argument. 


Respectfully submitted, 


Of Counsel: 
Pierson, Ball & Dowd Harold David Cohen 
1000 Ring Building Robert B. Yorty 
Washington, D. C. 20036 J. Laurent Scharff 

March 18, 1966 Attorneys for Petitioners 


-9- 


I hereby certify that this Petition for Rehearing Eo Banc is presented 


in good faith and not for delay. 


Harold David Cohen 


Certificate of Service 


This is to certify that on this 18th day of March, 1966, the foregoing 


Petition for Rehearing En Banc was served upon respondent by mailing a copy 


thereof, postage prepaid, to Henry E. Wixon, Esq-, Office of Corporation 


Counsel, District Building Washington, D. C. 


J. Laurent: Scharff 


